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۰ fully, butearnestly. present antd-your t bande lá jbody tiit 
people ofithis Territory, after longdolays; and mauy;dissppointmienis, . 
(ases of, whichr it 3s; needlesg;tó; determino}; ad gir 
them pd constitution and. laws of the. United Staten, byi am act:of:Gon- 
pices approved sAugust-13thja648, and: known ed thé:“Qrganie:A ct’? of 
a Territory... Orsgop, numberednt.tliattime; aboutcensthéhsand auls. 

he; 26th.of July, At D 1845;up!to;this period; the:xpeoplé-hád 

jad; hoth.at.wa and.inpescecunderya, fundámerital.compbot;io£:4heir 
. PWA creation, : ety, ed the, Provisional Gipyernments: A Fiare Exod- 
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. sdvibe'of the District Attorney; ‘Amory Helbrook,-he has soug by i 
. . "irectand extra-official acts, to usurp powers placed i jn the ben ae the - 
` Representatives of- the people alone; and the consequence has been, that. 
. eonfasion and discord, have, like the cloud that precedea-the ‘storm, 
overshadowed our publi gang. - CAgan illustration of the course of cot 
duct pursued, and the sequences resulting therefrom, your memorial. 
ı Hats submit the following cid : ` -Although by the Organic law “the sum 

of five thousand dollars is a ppropriated, to be applied. by the. nt aad 


‘to the_e ble bulldi at theyseat. ef go 

slong ie Lag Á enti a authorized by. EN ad troe 
"leoedndociteaid estublistithé seat of government fót: the Terit 
مهو یوم ود‎ Pers 11851, ‘he, prompted. ~ doit": by his ati 


a A ius, Amory Holbrook officiousty sent that 


a ۱ Alary 


pent 
ithe aof oid) nd ‘hak ever sihoe &ssuméd; Without" thé ‘sera یرت‎ 
۱ stherity:on hit: part, to} troat the. same. as: á àülity; i ; withhold: thé W 
` prop Galion and. keep ‘the archivés:andpublié Library: unide his’ 
, abilów at another.atid’ different place entirely. tE 5 o Fa aod} 
Yo By. /aniaotof thé: Legislative Assembly, "eed: ‘May: 190 A By 
4850, the:Govethd?-is‘authorized tè filkan y vicnnoiek hats y همین‎ 
fthé Territoris} offices during: therecess.of that: ‘body, * and: ‘although the 
Jlegisláture: ‘has bedri “séssion two-week, hé. hás’ ‘ot deighèd to report 
tethis: bodyoany! accolint-of.appoiitments so rinde, but with aa utter 
idistegaird and: coniesipt:fer the ۱ یت‎ ‘and’ their ReprébehtativéB Rs — 
inppears.from:the. miis و‎ aa of the.’ public^joürnals of the day, hee’ 
° -motually dusumed to appoint.a Territorial Treasurer atid Librarian, idée 
i present: disp OA Henig Lot pv criado par waa 
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Bie the at pod gusi; 1848, wedüve end tie, 6 lite pak 
۱ مد ند مق‎ iia d three Judges, * How tinda the e. it C. ae! 2 sis 
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EZ nie Teriam. 5 By. E the ee £ اسف‎ fromthe 
ber üt op i6 Judge a again; «1 rom that time = at pens i on 
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fe Neleon ni ande Lom | 

ed t. 2 

- a glanta Tiei, [de UE I duce 
the Judiei ay een. to, give the people; gf th Soi cd n ees 

hy a Aie d ee entitled, 9;pine. reset and nina montis 

Ex The pe vices,; bayo «bean. rendered chy. fle. 


EL i eer Sli ani ta enn nghi snm wi the following . 


13 e Pratt, two, ye&rs.and hree montha pis Brass 
- SEER mon reat ee Siro eng one yearend three inonihag, ار‎ si Judes 3 nen 
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MORTS: „Sines the orgánizatjon-of. the Tetritory; shethree Judie:‏ ۳2ج 
vial distriots: havo. been -entitled in. the aggregate, Ip-aity Awa: regalas‏ 


termaiof the District Court; but a cateful examination. ورام زو دماج‎ 
yourmdndtialists believe, andara. well-informed, show iths اوه ابا‎ 


fivewere ever held, و‎ ue ho atan} اه‎ By los od RAT 


; esÀ mother sérious eril tothe peace and’ quiet ofthe comunio Red: 


the security of property, has arisen from the intecferenge:ofi cine Distrint: 
Court. with the .process of the, other, nes ا‎ each, if the same 
o sired out by all, -pawerless to protect itéelf, ‘and the ri rig pig abd 

itssuitors. - Ás an تخادنا‎ of this S'sláté of things; your mé 
orans lie leave to subrnit the following facts: Tn’ بان نمی ون‎ ae, 
TEOL; ati ‘ihjunction ` twas granted ‘against óne-Arthür ‘Fafiej b3 


Piatta Chambers; : according 1 fo the statütes of this: Teri 1 


Waste. ‘OTH process’ was’ conteniptususly disregarded’ Fa eiwabif a 
fof thé contempt, and ordered.to: be. itnprisoned ten An] fined fifty? 


JAHR; نع دی‎ petiticn’ to : Judge Nelson of thé“ first-judicial distri. ` 


N, 'the-8écond district with ^miscondüct^i in office; thé?‏ کت جیسب( 


1 


Jotisér issued ‘at writ of-habeas ‘corpus, and’ with: the ‘advies of Judge ۱ 
¥ proceeded at Chatitiers; without alleged défect i the warraht‘of. _ 


i sean Wait iti'judgimerit on the question of jurisdictionin’ matters’ 


of: bon ی ای ی‎ and enlarged the'p ‘prisoners > ay : ors 
ze سل‎ hé ie oa bët Term, A, D. 1851, of the - Disi een M 


icial> dianidh; ; siting’ in thé oum of sh 
St Share, ae attorney of Lhe oue having sit 
{, Was 6 و‎ gigas don pte qurt; 38 ope ourt; & Sra AT 
pex wag ordered to be Siken for “the roll of a دراه‎ + um oot, 
a to, atid” combate. twenty. days... Afterwards; and وه‎ -n > 
je ftom thé officer "And" recapture, all of which was Kaawa io. Judge, 
N aan of thé, first’ district; on application ما‎ him, the said Chapman: eae 
disctiar; éd on his order, ori & writ of error ; all of Which proceedings ag; 
your t dino oriálists are well informed and. believe, are ein a 
aac ites of this territory, nor known;to thé course oft, co 
rige hereby y every court is j necessarily the. exolusivé, ; Judge of, 
“tempts goinmipéj, either in its presence, or agit its; propesi ee S p 


Woi jn tight i in these matters, it is, not ur proviace 'or.desire tp datai; 
The; facts have ‘been set forth: for your consideration, and jt: ie 
وم ری‎ rt odii result; ag-seen and delt -by the ‘community: iet; 
Ã8 d, general sense.df-an impossibility: toimaintain:ordor-and: 
il eulherily in the مه‎ judigial district, وود‎ legal dee: 
terference i in iis affairs, on the part of the Judge of the first: ; Ando exc 
tomina js &hisfeoling,that unless” an early corrective? te o Applied; yr. 
memorialista; entertain fear ‘that serious مر‎ ee bé ده‎ the 
ete a 1۹ puma: f. oe Spee "in LS penis 


k Lue: omorialists. further represent, that by n Organic: Ach, ther 
chief and associate justices of the Territory, «shall, Pol SUR of ihe. 
. Supreme Court,at-ilie seat of government annually,” yen: 


that as vd 
noTegular term-of said court, has bean ‘holden. in لوا هی‎ Territory MN 
except the-agsembling:of-two. judges at Oregon City} ۵۵-9 first: M on 
dayo December, A... D1851, and -the presence of the other, at Salem: 

‘the, same time,; and for, the; same: purpose.. che acts.of the’; Totinet; 


^A 


are based; upon the. assumption: that Oregon City, isthe. seat of gore 
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Eovererent inthe Territory af we except the: Hudson's Bay, Company. 
de E Sl Y, 


OM NE,» Organic Law, 
8 ine: p - LHN 
* to hold its, first session. at such time “and place”, “as the Governor 
al ald ^ doni ld. direct" * Ho name Oregon: City; not as thé Seat of. 
eriitaent—fdr that was Beyond hls, power—but’ for the ‘sifting’ of thi 
egisldtvà, Assembly duritig its first ‘session. “The L gila titê inet it 
July,'1849,-and adjourned without locating the ‘seat ‘of government: y 
redson of a ‘disagreement, between" the^ two “Houses.” x ‘May, 1890; 
Ig Meads OMT NE at Te so eae’ Ne Eha ott? Sh FEE با‎ cq LUCI N 
thero was d cul sesgidn;’ which, by thé, réqitest of Gen. Lane dip 
tHe ddintiion Coh ti 1 & 2 y s "ot i adjat fni H 
without iE Inga Iocation,’ ' The second regular session ‘of the Asset, 
19 P By donimon’ consent? at Oregon City;and at that; session d. 
at Entitled An at fo ptdvide, for the selection of places for thé Toca: 
tisi ahd erection of the Public: Buildings of. the “Territory of Oregon.” 
At the lattéf pláče; yout ‘tnemorialists, comprising: éighteen of thé twen- 
tyctwo qhembers;'vonsütutibir"thé-House; of 


tioniste; anid disorgatilzér&:.. -Wedo nàt:coficeive'it béfitting'oür station” 

in the samé'spirit‘and ‘Jaiguagé, But fedl assured of on thing; 
thatifithe:d bep eda: einbarra&émehts" Which, iat? prévehty site ib 
ud eves do t li the: extrémé that ‘they: hive intimated we nowdcdd& 
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py~that is Zevolution—the people of this/T'erritory will: be found onthe’ 
one Aide; and theyson‘the others; They: arenot amenable tous, thought 
we عناق‎ must suffer; both: from:their.errofs of judgment ‘and intention? 
~ Yoar! mémbrialists” therefore suggests. and ‘earnestly; réqüeat, asihe 
only-compléte rémedy-for'Qur: present'and past grievances; and:faithful; 
gasranty that theywillinot agairi-occut, th&t;at. your earliéxti conver: 
nience,-at ‘your. prebent, session, you will so aménd.the OrpariczK et: of 
this) Territory, as:to permitand authorize’ the^qualified voters’of this 
Territory to vote: for, and elect-their Governor; Secretary-and'Judgesf 
ioi Holt their, “offices.-for; the’same’ tirtie,:to-receive the same salariés 
payable at the saine"timey andin the same'manner-as at preseht.:2: Dif 
in Many:good ‘and ‘substantial «reasons, as:yourmemorialists cconéeiveg 
demand this change, growing directly’ out of tli&ipresent embarrassment 
undér which thepeople ‘labor: at present; by-reason‘of:the feud existing 
between :them -and-thóse"strangers, appointed ito ‘nile over ther y ^ad: 
also among the-latter themselves. 7" "7 a Yi i ta tb 09 badhag 
eIndéperident'of this; cyour. memorialists ‘are ‘well: convinced that thd 
e pia pyc medie by:;thé: Président; of men to! execute and Gonz. 
itrue our làws, who are strangers; to?our wants, our-custonisy our syni? 
pathied;-dhd-our feelings, is intriisically: wrong, and:that-it isespeoiall 
so hen applied to a Territory situuted ‘as:this iis; five thousand-mit 
frora thé Federal capital; we" think.is*appafent to every: candid mind- 
whockiows: íhefáotst: . ‘ co ql del ^ eta io sini ata n 
auPhefewcinstances of.'inen weht among us; who.li&ve:secured the'cond 
fidendó of:thé people, sind ‘risen “superior “to ithe temptations and: prir 
tunities Which,the systém, tombined With ‘our situation; présehts, Cto 
neglect the people and their “interests, to make self agerandizementitht 
ribcipal aimand object of: their stdy-among us; while-their official-du5 
Sireniain’as'a mere incident,-or'd stepping-stone to‘the ‘former, form. 
hbnorable.exéeptions, to the: rule," but -are-only exceptions, and have 
۳۳۵۵0۰ such iti spite of the system and its manifest téndeneiesi! .^G - 
-tId’addition: tà this, public ‘confidente:in the competency ofthe! Judit 
aiary: Department has become greatly impaired ' through ,séridus dibad 
weniants of opinion and ‘action amongst its’ members, on: vital ind'i- 
ttantiquestions touching':the public interest.'-:As'a consequetice'of- 
tliis; míüch'erimination and récriniidation has taken place, ‘not only: bet 
tween: the.pérsons of the Judges themselves, but their respectlve'friends; 
albofiwhich ‘hus ‘seriously: is aired: the.;wholesome and proper Yespeot 
for judicial duthority. - ‘The’ merits! and fitness.of our -present Judges 
for.their respective stations, constitute & subject of much delicacy. with 
your memorialísts, and so far as the same has been incidentally alluded 
to, has- only been done to the end that Congress may the better under- 
stand some of the present embarrassments of the Territory, resulting 
from what is conceived to be judicial misconduct. ; و‎ 
„ Although our request may be objected to as novel and for want.of 
precedent, an answer to this objection, so far as it goes, may be found. 
in the fact, that our position .and relation to thé Federal Government. 
are also novel aid without precedent. ` ae 
~The Government of the United States is based upon the presumption, 
“that man is capable of self-government.” If, when the people of this 
Territory, numbering less than half the present population, were capable 
of originating and maintaining, out of the crude and conflicting elements 
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be ° theniexisting,:a: dovernmént for: themselyes, your meémórialisfe:cün-asee; 
Àmbigoüd, reason why- they. are: notz;éáapable;'at.this:day;:tó selectifrom: 
l ^ .amongitlidinselves,: meh ‘of their: choice, ta: execute, and construe their 
` laws,» هر‎ ourrprêsent situation wesustain the: relatignof absolute de. 
1 pendents}:unfortumatély, mot’ directly upon the. Will'of.a-denificent:Gdas 
gresmabutifupon.the caprice of, adventurers:.and!.strengers,;’ who icome, 
^ "bere bycthe-accidént o£: party áscendancy; and. treat. theircoffinial;posis; 
. , bh; when here, “as:a:reward: for foliti¢aliservices already: rehdefedito; 
۰ theit party.at-home, rather thanias-the imeans of advancing: dur:hmsi 
~ perty and. interests. ; Although قطان‎ Territoriessarezthe $ propemy?ii af 
i the United: States, we-conceive their inhabitants aip.citizensip£-thé Uni; 
ted States, and sbould:enjoy; and exercise, so?far.a& Congress can. exténd 
‘it tothe, the.freedom;of'ffeemenz': f re. screen fp basse. 
تراد‎ Kent, twenty-six years ago, spenKingrof رمرم‎ 
fiterial: governmesit,:with.a, verity amounting almost.to prophécyy.de«i 
scribed what will be its operations when the great valley:of the:.Colunis 
bia comes -to be settled,-and:govérned by-it.:; He says if DL Hercolóni&ts 
‘would he in, A most.completestaté ‘of subórdination, -and.as..dependent: 
upon. thé, will of: Congress, as the »people of this countiy: [United;Statex}: 
would--have: been’ upon „the: King: and Parliament bf ‘Great, Britain, if; 
they.could have-sustainedtheir dlaim:to “bird: us in all: dásea whhtsec 
ever, Va-(1st-Kent, p.:386x):.:sAgain,iaponthé.same Subject? he:seysz 
« Such a state of absolute sovereignty on the one handsanii of sabsblute: 
dependence:on:the ntler,jis not congenial withcthecfree. and.indepenilént 
` sparié-ofourndtive.inatititions ;sand:the establishment of; distünt خیم‎ 
torial. Governments; suledhaccording-tei,will and- pleasure, would havea: 
Yery natural, tendency; as.all proconsular.povernments: have: had~to: 
abuse and oppression." 1b... Cauld:hexrise from:she graves,wheteihis: 
honored, ashes now:sleep, he would:tbis day, behold, in: thescondition, 
the. people of.the- Territory of Qregdn, the prdphesy:maüre. than-realizeds: 
We, thereforé,.the Representatives of .the- people-of Oregon; تمه تاره‎ 
thit behalf and calling. upHn. God. to wWitness:the rectitude of ‘ojtintén- 
tiens relying with, confidence on:the wisdom and-,magnanimity! ofzai- 
American Congress, to speedily relieve :usi'frorh tbis.dohfusion andimise 
tule-which; like an, incubus, -weiglis; uponi;the body. ‘of .the- people. and; 
patalyzes its enetgies. fromthe gentér tothe bxtremitiesbarnestly ask: 
that you-will,.-hy:gratting the, prayer of this’,mémoria); place ngon á 
Ub freémen, ; Where; our rulers; will bd men of cour dwii-elibictis 
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“We EAS;, in "the present. ‘condition’ of the’ "Territo Ty, irent of 
By ile, Attitude assuméd by the Executive’ utn Judicial “departs 

uh ens against the Represéntatives;sf- "the People, itis | denied" dest 
E aA that: the. ‘Legislative, “Assembly | should act, in’ the Premises: witht 

n fall, uriderstanding, g.of the matters at issue?" "Therefore, ^ - ^", 

‘Be it Resolved. b y the. Legislative “Assembly” ‘of ‘the, Territory. of Oregon, That 
the on. Q; ۰ Pratt, one o, of the. Associate Justices ‘Of the: Supreme Coürt of the 
United Stites, in and for ` the "Territory of Oregon, Te" requested: to commünicaté 
lisopinion on the following pointes: > . ^ :' we ia wer fo car 


“First. Whether byany 13۱۱:۳0۱۳ in force ihe Legislative Assemble ig logallye 


dun assemble | ie. Salem, in Marion, county} forth 8 M ELM of t ite pubic, 
11863 to - p> Ux 
t-Second, TE there h De ô, Jaw requiring. such'assembling at Saleni is it Coripeteli 
1 ‘the absence of : any W "Jocaüng-the: Seat’of: واه تن‎ ee وی‎ Tor such 
Wody’to meet'ànd do business :at Saléin; as a Legislativa Assembly?" مه‎ 
‘Third, Also, whetheriany law; ı1an force in this "Territory, ۳ a 99۳ 
sion’ 9 the, Supreme- ee or the, Territory of Oregon, “at Oregon City, rand. if 
not, what are, the effect and binding obliganon upon” the, ; People’ and t d Re rea 
sentatives... of dgcrees and judgments assumed to be pronduticed and promulgéd' 

ari “By: 3 udges Nelgon-and Strong, who, as is’ “understood; Have! revently مار تیزم‎ 


suchi > Pis at that place 2 . Mi pn دج شم‎ n'y 
pere ERR ae uc ۱ 
To the Lepislatioé « Assembly of the: Aertitóry F ‘Oregon zt ayia TEE 
m E my Your, resólüfion: of the Jah instant, ` profound “three, 
questions, and, asking. ah opinion -théréon, has received attention zahi ا‎ 


nd Tsteuld. $ Say, it is only ou account of the. exerit rdinar tate,» 
anes ROW, existing j 18 the /Térfitory, "that I feel’ a fül li amt 
maki تام‎ 4 known, thie” views ‘ eritertained by. In; as Ote of T^ i. 
PE eere b P eating Upon, your inquiries. Of s$, miith moment, ‘isthe. 
su ject of à hat, | DOW Seems” ve | bé an array. of ‘the “officers” "of the edere. 
mice against the kepresentatives ¢ of: the people of Oregon, intial 
ters. of most serious, concern to the. peace ànd good order’ of the ferio 
itself that. the: fodndation: of t the enti ^ community, is, stirred: up, à 
eyery element-of- public: and] private lue is, aroused. * At su hia time,’ 
wh ether in official “station or our: of it, 1 would not be an | idle spectator if 
I | could. . My; interest 28 a citizen in common; with otliers, not legs’ "than ۷ 
a x desire for. the. general. Welfare, forbids silence at such : a crisis." In iad, 
ditton-to his, my publio ‘position and the part I have bégn “compelled “to 
e mic dst ‘th hese difficulties, ' so. frying forall ordinary forbearance, de. : 
lthatI should. "make known:thrpugli a more extensive medium than 9 
in mere conversation... with’ friends, . “the reasons in support of my, ¢ QW; 2 
uae ' COUTSE, and tlie. ‘idèas of duty. Which have guided 1 nie 1 in this: ‘Coit. 
fli Pv iy low fees. 1 think.’ it “fortunate, gentlemen, that you. 
an L.the. peopl e ‘whom you represent, have, up to this" niotietit,. manifested 
f DA Mragple sọ. vital 2 às this to every thing, valuable and Worth diving’ for, 
ea muci d patience "aud: prudence. ‘And, Ú çan but: feel; and | have Tolo? 
for ; “many onthe, - that. were it. ‘not, for thé. ffirmiiéss; good selise; aud 
honest, Jetermination ‘ofthe masses i in Oregéa, to only. find out,’ wW 
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correction. ; In doing this, Y fear.that I. may not only appear lengthy, | 


1 


by.ths use of technicalities.... We hold, as añ article of belief, that m 


* 


sa ts 


- against all construction of the ` fundamental law, and'insisted upón the 
execution of ‘its obvious meaning, forgetting that this obvious meaning; us; 
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ptemê Court of the Tértitory; not the Judges when illegally ofganized; 


arid assuring, without authority of Taw, ‘such important powers; but - 


wher Jaifilly ‘assembled at the propértime and place-and duly ‘invested 
with judicial authority.” „Allow “me here to anticipate and say, that'it is 
onlyiin “view of the belief that: we have had.no-‘Tawful courtto sit’ in 


judgment upon the matters embraced in your inquiries, by which I feel ' 
at'liberty to make ariswer at all. For, do not misunderstárid me, if I be.” 


lieved that'these subjects: had been adjudged by thé Supreme Court of 


the’ Territory, I should violate every“Just viéwof my own duty by - 


seeking to disturb, through this or any other irregular chatinel; any.ad- 
judication of the questions in controversy. . Imno other way can private 
and public rights be secure. The government of Oregon; like that‘ of 
the States, isa government of liberty, but’ that liberty is regulated by: 
law." It is natüral and proper for the people heré and elsewhere to1ook 
ãt whatever has been declared by: the proper courts as'its true and final 


expositor. I could not;if 1 had the powér, change a, doctrine at 8 ۰ 


SU sound and so nécessary as'& safeguard iu a free. government, where; 
every man has- either directly or indirectly a voice in the public wel. 


fare. 7 are ae A 
^` By your permission we will reverse the order of your, questions, and 
direct attention to the last, before proceeding t the first. It is, *wheth-^ 
erany law is in force in this Territory, authorizing” a-session of the 
Supreme Court for, the Territory, at Oregon City ; and if not, what is’ 
(lié efféct or binding obligation upon the people and their representatives; 
of ‘decrees and judgmenjs assumed to be pronounced and promulged 


Sen gu ۶ H a n 


thoré by Judges Nelson and Strong; who, as'is understood, have recently 


attempted to exercise stich powers at that placa?” -— ار‎ .- 

“I answer and say, that three things are essential before any: such 
power can be assumed there; first, Judges in commission for that pur- 

ose ; second, a stated time ; and third, authority of law fixing that as 
Hie place‘at which such power may be exercised. “ A court isa political 

eing which requires for its existerice the presence of the Judges or a 
competent number of them, a time at or during which, anda place whére 
it is'by law authorized to be held" —Bacón's Ab., and Boüvier's-Law 
Dic, title courts—Coke Litt. 58. The absence of any or either of these 
requisilés, bv and through which" alone such authority ‘may become 
vested, would, it is obvious, render all attempts to assume such high-and 
commanding prerogative theré, nothing less than usurpation. - In every 


free government liké ours, where all judicial power emahates directly: _ 


from'the people whose- lives, property and liberty are the subjects on. 
which it acts, it is but too plain that itë source must always be found in 
an express delegation of such ‘fearful authority, and-can never be derived’ 
from, or supported by, implication. “Such power once established and’ 
set in-motion, may, it is true, in cases of necessity; in the absence of- ex- 
piess-medns to carry out prescribed remediés, resort to and be guided: 
by, certain ‘implied Matters, but” never in their ‘establishment can courts 
take. ihe slightest thing by irnplication"— 3d Pike, R., 24. The Supreme’ 


t 


tive’Assembly. The organic law passed by Congress, Aug. 14th, 18487; 
provides' that it .*^shall consist of a Chief and ۱۷۵ Associate Justices ` 
any twó of whom'shall constitute a quorum, and who shall hold a term’ 


2 " es ey L P 


oürt ‘of Oregon ‘has its‘ origin in a Congressional statute, and its' matu: 
rity, ko as'to be'able to exercise its functions, in an act of the Legisla-. 
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at.the seat of government of said Territory annually." . The. time ..of 
-holding its , sessions, and the place were léfi.to ba provided: for. y the 
Legislative Assembly:. The Judges are here and the time is fixed, an 
all thatas said toe wanting is.the place of the “ seat of. government,’ 
where,the. proper.judigial authority `of. thaftriburial may, be exercised, 
Af that has nof:been established, it is-plain thatthe -performance of-ifs 
duties must remaiuin suspension. This must be; conceded by all. “Let 
us inquire. then, if, the, seut,of government” has heen, located, apd.es« 
tablished at Oregon City ;. for, if it-be. found that it^ is not norihas been, 
the.seat of. the regular Territorial goüernment, it will follow that. no court 
could have been, halden. there, and, that the attempt to hold jt.was-wholly 
unwarryanted. A, full understanding ofthis question requires a. history. 
ofall the legislation bearing upon it—this;we willfistgive. ||| ,/5 
‘t Oregon'at an'early dy found within her limits.a few pioncers,oficiv- 
ilization and - missionaries. of ‘christianity; who, finding, themselves far, 
away fromthe, protection of their proper government, felt the necessity, 
of. something: for their mutual safety which had the shadow, at least,‘ of 
“law,.and order, eyénif without the substance, The offspring of this, 
spirit was the conventional arrangements first entered into at Champo E 
and, afterwards, when iminigration had’ largely increased the number of 
inhabitants, and whén what had previously been. done was found inadg. 
quate fo the changed condition of the country, the Provisional Goyern- 
ment, so styled, came. into: being. This latter, had much of form and 
force, compared. with the earlier effprt, and its foundation, or what,w 
called organe. law, in theory at least, is a model, which has challenged 
admiration wherever seen or read—and it is just to sáy that ts. fruits. 
aided by the virtue ofthe people, have furnished -a proud theme, tò, 
Americans allover the world. Ample security. to life and property 
followed; and this demonstrates that our people, wherever they go,.car-. 
ry with them, "the elements of self-government. , .At length Congréss, ihe 
constitutional.dispenser of power over all United States-Territories, sent: 
Oregon and its inhabitants.a, regular (somewhat zrregular, though, it has: 
proved) form of. government. .But, inasmuch as under the Provisional, 
Governmentthe people had established temporary: rules, regulating cgn- 
tracts, the possession of property andindividual rights, it was necessary: 
tp. protect them as far as possible against the sudden ‘introduction:of an. 
entire new order of things; and hence the adoption, 1o a certian ¢atent,, 
of, all Jaws of that Proyisiona] Government, not repugnant to 1he.consti-, 
tytion.of the United States; and wehre not incompatible with'the proyiss 
ions.of the, law of Congress organizing the T'erritory.—8Sess...Làws,. 
1848 § 14, p. 200;* Great care was also.taken not to introduce anything. 
which would disturb the rights.of andividuals.or. unsettlé the-seaunity, pf 
personal property. , But,.as it was of no.consequeüce what place any. of. 
those.laws or temporary regulations had beeh made-in, it being sufficient, 
that they were preserved until changed or. repealed, and as.a.seat of, 
gowrnpent.for the regular Territory , was, ndt ‘only jnecespary, for the: 
certainty ofypublie business;but that appropriations, for suitable, public, 
buildings: might ;be ;made and. judiciously: experided sat a point, whieh, 
shauld.be found. suited tothe changed ‘condition of things, all previous. 
laws da-that subject .were disregarded by Congress as’ immaterial, andy. 
exclusive authority to,fix the seat ‘of government. given t9 the. Legisla- . 
tixe Assembly, and, thatibody permitted “to proceed.to locate and estab-* . 
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lsh? it dt heir first di hny ‘subsequent "séssión Bess; ‘Laws, 1848) $45, 
p: 200." "Tt being necessary, however, that’ the-Lepislativé Assémbly 
should first meet somewhere to put the nei machinery of governimetit ih 
motion, ‘arid as the individuals “composing it: might fail to ‘meet "ut «ny 
particular plate by -comion consent, the power.to-assemble them in:the 
first instance- Was given to thé Governor; but-remember, the original and 
Vrclusivé power'to ‘esiablish” the capital or- séat‘af governnient\”* was 
vonferred itr plain ‘and unequivocal terms upón:the. Lepislalive Assenibli. 
Aboüt this; therë can “be no niisividerstanding. ^Phe-fifst session was 
200۷02901 by ‘the:Governor‘at a place ealled Oregón City, Pecáusb Jie 
thoight it convenient, and-not for the reason'ás thought by Somè, that it had 
been previously uséd fora similar purpose under the Protisienal:Govérri- 
cu wae TAa E 7 ah a4 pe "nd. Hoss anes z 
mient: Itistoo plain for arounient'that the first-and involuritary:aetof:as- 
sembling at Oregon City did not nor could make:it the séátof goversiment, 
for; “the Levislatige’Assembly would be unable then “proceed to locate 
ahd establish it"—nothing remaihing’but power ‘to alle? dnd change “it, 
Legislative business was done there at that-session, but‘the seat: of- foy- 
ernment was not theh-esfablished by .Yeason ôf a disagreement &s*to'the 
“proper place between “the ‘Council and the House. As án'iucidentiby 
the, Way, and pétliaps hot out of plate as-showing that my preset tiews, 
ub to'the only proper place of hélding théSupreme Court, weré early Yi. 
dertained, it may. be well to -say that the late ‘Chief Justice andimysett. 
‘ait. tHat:session of’ the, Lésislative Assembly in 1849; having learned that 
‘especial term of the Supreme Court was desired-àt-Oregoü, City, fe 
"both condurred in ópinion that no power existed byWwhich'it evuld- He 18. 
liy held, until the seat of governméht. vas-&stáblishiéd j--&tid;-ón 
“consented tb do so after-& law was passed àu(Rorizibg-a special term@fo 
e-holden ‘at that place—see Lais'of'Oregón, p. 54. : 13121 I doubted 
Tiéthér-we é6uld legally exercise judicial power as 2 Suprémé Coun, 


tlie sed of government not-having béen established, (althéa¢h author. , 


Reed to hold special terin by laws) for, it struck ‘mé-that the act itself 
مج‎ repugnant to tlie law of Congress "giving ‘power to’ that tribunal 
“only at the “seat of government.” - Tiis doubt will be:reniembered “by 
‘the Tate Chief Justice, ahd by ‘humbers in Oregon'át that sime: c-À 
‘Bpevidl ‘séssion-of the Legislative Assembly was:convéned bythe: Gov. 
'érnór'for extradrdinary purposes, afterwards~at the same ‘place dü-the 
"Spring'of 18505 butj'so-fár from ‘entertdining á thought‘ thatithé' therh- 
“bers were legally compéllell to assémble*thére for such duty in preference 


"tg ‘any other place they hight chobsexs on'tlié -cóBtfáry such® pretension 
gas BEET DY him Ris “power over the place of hieeling having wr. 
Y dents Were-Writtén By’ him, ‘and by others atthis requests "po miéni- 
"bers/us debe, all ~quéstiohs of -tis kind°atd ‘come togéthér 
asa matter of fact; only to &how"that our‘present-Delégaté in'Congress, 
"Bid athi too, Who-has ‘left his mark ih Oregon:and- élédwhere! 88 a 
“duty did nbd;"in his'day hete‘as-an official, “entertain- the novel: idca-te- 
"eelitly protinl géd, that “the “fact of- assembling rat Orezon ‘City bythe 
"müde" that place ipto:facto “the-sedt of governinent for the Teritorij ^ 
۱ "At thé spécial session; $o c&lled; another failure followed to-locate'ttie 


“pied biik thè first Sessión- , Butjto avdid“a’ failure 6f assembling; pñ- 
“beit; asking them ^49 wi i 

‘By cónSént. “Bome of- these, letters are now extant.’ *“Thig-istéfetredto 
PEortécf thinker and dn energetic actor ih all “practical matters'oPdife'and. 
“Lewislature, ‘involytitarily át-first, aid"aftefwards by-common ‘consent, 
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seat_of government, and: fora like, cause as at;the first session. Here , 
we-will notice, something: which has been said ‘about. the, passage of 
@ regolution,- at this special session, saying, that,‘the’ Legislative. As: 
sembly will-meet on tha first Monday of;December next!” It is well to, 
-do so, to the end. that no misunderstanding may,-arjse. in theisolution of 
‘the présent difficulty. as to;the intent, meaning and effect,.of, its passage * 
at that time. -Certain: gentlemen; members of that body, feeling that if 
would be well to adopt some temporary place for the Legislative Assem- 
bly to:convene at, until the seat of government Avas'established, offered 
a resolution to that effect: An attempt was made:to, pass jt; containing 
both the place and time for such future'sessions.*.. Tt succeeded through 
one House,.namirig Oregon City as the place; but in the other, the reso- 
lution. was amended by striking.out the words. «Oregon City. ^ The 
cause is well remembered ; and it was:an apprehension that if Zeft in, 
a Tegal consequence might follow, to wit: make that place colorably,.at. 
least, the- «seat of government"—a thing which was determined to be 
avoided., But, as the organic law, (see sec. 4) required the time, for 
future sessions, to be prescribed by law, that part of the resolution ‘was 
finally-passed., Thus their successors were left untrammeled ta make 
A free choice of. a spot mot only to, meet at temporarily, as a place ,o 
legislation,.until the seat. of goyernment ‘was. located and, establishe: 
;but'entirely unembarrassed, so that they might “proceed to locate and 
establish" it, ts required by the law of Congress. . This explanation sis 
proper for-the reason that it is not only right, but that it is a well settled 
rule*in the construction of statutes, where the full object and intention 
of the law-maker are not apparent on the: face of the statnte: itself,.to 
gather that intention from cotemporaneous history and the light.of sur- 
Founding circumstances at the-time-of its passage. Statutes are to 
receivé such a construction as was intended by the legislature; and, 
to be. certain of this, the court may, look to the object in view, the xem- 
-edy designed to be afforded and to the mischief intended to be remedied 
— 24th, Me. R. 493. No location then of the seat of government can. 
be derived, from that resolution., Afterwards a second regülàr session 
convened at the time fixed, and by common consent, at the place whic 
„had been stricken out of the resolution before mentioned. That: body 
proceeded “to locate” and did “establish the seat of government: for the 
Territory,” at Salem in Marion county. .-That statute or location act, 
wag at once denounced by the: Governor, in a message sent ta the Leg- 
islature, as unconstitutional, although that functionary, in this Territory, 
has neither the veto power nor any voice whatever ii legislation—much less, 
.aüthority *o sit in judgment upon laws. He: declined to heed its e- 
, quirements; kept’ the public records and library, at.Orepon . City,, and 
immediately wrote an exparte, letter to his friend, the Hon, J. Ji Critten- 
-den; and asked his opinion about it. . In reply a.letter came which was 
„quite satisfactory to him. It-was at once published “as:by authority 5” 
-and fora time, it would almost: seem as: if the Executive and,hig advi- 
_sers had assumed the province of the judiciary, and that courts were no 
.longer needed; And, heré let me say, that. although.-that letter was 
manifestly written in great haste, and contains certain general expres. 
sions, itis evident that the particular spirit, and purport of it has refer- 
. enoé to the single and only..poiat—the .lacation of the Penztentiary,.in 
. which, the Governor was alone -properly interested. ~ It will be observed 
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on inspection of it, that not a word was said about the part of the lo- 
cation ‘act fixing the séat of goverment, nor in any way countenanging 
tid" Governor in‘ adjudging it &' nullity, much’ less‘is thére-the sligtitest 
Suggestion contained -in it that "the Supreme'Court Gould’ be holdeq at 
Oregol City in’defiance òf the act bf Congress and an act of ‘the Legis: 
تا زا‎ Assémbly ! ~ It will be apparent 10 the, most casual observer, ‘that 
(to'say'the least of it) thé language of the emihént~A ttorney General, 
whg it‘is.said wrote the letter in question, is-farless guarded ,thdn: his 
opitiions generally are on such impottant:sübjecis5 'burjtliatis wot here 
„hor there: " His opitiions, nor those of any” othe man, or the opinion of 
any jurist, however‘high or distinguished his ‘fepufatiof-br ability, isvof 
the’ léast jmpórtance'in the ‘United States iñ setting. the law or ascertain: 
ing its constraction’ So far as he may, by-his-argurnents Sf learhing; 
instruct the- court, they have,their propér, weight»: But ifthe settldd. 
principles of the'law as applicable to a give case, are against his opin: 
Jon;'it falls to "the'groánd: ' It' has no farther! effect:« I shall éxantine 
this question, therefore, unrestrained by the mere dictums of. anybody." 
‘I pursuance of this location ‘law; the” Legislative Assembly; cêm’ 
posed of 18 out of the 22 members’ of the- House, ‘all elected bythe 
people “sincê its passage by their’ predecessors, and'eight. of the‘ nine 
members of the’ Council met on the first instaht at Salem; and organ? 
ized for Jegislative purposes, | On the same day tivo of the, Judges met 
at‘Oregon City, and there sought to clothe: themselves withthe’ powers 
of the Supreme Court, in contravention of the law‘of Congress, andin de- 


fiance of this locatión act; establishing the‘seat of government at Salem: 


Published opinions, styled “ Decisions of the Supreme Court of Oregon; 
were sent forth, adjudging, ‘on a motion, said to‘have been"made for that 
Purpose, that the location law was'a nullity: ? Jn addition’ to this, rand 
perhaps to add what was ‘coriceived to bé terror to their paper decrees, 
the ‘official action of-otherswas condemned, arid the peoples! represent 
tatives iti, Session at Salem,’ déscribed^'as'in'a disorganizinz state,‘and 
tending to an overthrow of the govetninént. ~ It does tiót become ۵ 
return in lind or in spirit this ‘strange “procedure and laguage-of- my. 
brethren ;" arid I wilt only say; that if'counsel had been'talten.of: pru: 
dencé; rather ‘than of what seéms too much like hasty impulsé, if they 
had thought more and been less precipitate; the country would have been 
saved ifs present einbarrassments, ‘and themselves from what must be. 
but too apparent to all, the proştration of even d&cent respect-for what 
was thus sought to bé enforced, in: the name of judicial power? ` -The 
&ttempt to holda court there is generally believed to'have been without 
the shadow of'authority; and, it is hot.remartkable, even in! Oregon, 
Where, ‘of all colonies‘on the ^ western frontier; law'and ordér! have Been 
most easily enforced, that such an assumption should Haye ‘been. looked 
at boldly and its ‘mandates, utterly disregarded. "I will retort nothing 
personül; better’ weapons are found in'thé publié acts of my brethren” 
and their resnlis--these are quite enóugh ; and much less can 1 become’ 
irFitated ‘and ‘forget What is di&-to my own sense of self-respéct.and;:to 
the people of Oregon ir whose service'lliave found; during: the last 
three "yeárs;'a ready extensión of charity to my faults; and «even too 


mich of"confidence'in my capacity. arid willingness to serve:them: "ln ° 


* this Spirit T cannot omit to look closely" to myrówn duty, and go forward, 
ag heretofore; firmly’ in the fearless discharge of-its obligatións?;^In 
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uppert-afauch attempt to hofd a Supreme Court at Oregon. Cia at is 
said ini substance, that the seat of: government is at that. place, because 
Jt was/sotundbr :the late provisional..governmeént, by an-act passed, June 
27h, 11844 5. that it: continued: &o after 14th. August, 1848, (the date of 
- thd ipresent ead only. regular government) by reason that the Legislative 
Assembly met.there-by proclamation of the Governor for its first session 
in: 1849, ànü;twice;allerwarde by common consent , before-establishing 
the seat of government, (which. aet. of locating’ and establishing it at 
Salem agoasdumed:.in advance of all' adjudication,to-be, a: nullity;). and 
“eonsequently ; Oregen,City zs the seat-of government, and that there a 
Jegalterm of 4he Supreme'Court can be;holden, hiş reasoning séems 


to satisfy, my. fellow Judges; to a few ethers jt seems plausible, enoug! 
Atfirst view! gud to;such as prefer from, sectional and other prejudices 
رن‎ easel ود‎ ae a it is quite. satisfactory, With the great body 
ofi,the-pegple, howeyer,, lam happy to add that a, moment’s examination 
divedts tlijs theory ofall force, by -deteeting in it.unirue propositions of 
fact, illogical deductions from the false premises assumed, and a se- 
' quence entirely unsupported by both or either: . Let us see: ~ AME 
^ J&is.not true thah the late provisional. goyornment passed any law 
whatevér;.on:the 27th of. June, 1844., 1t had no existence at that:date, 
aor until a year or more ‘afterwards, tõ wit: The „26th day of July, 
1845; the time, of, its‘adoption by the people! See Oregon laws, p, 33. 
Ehe résolution; of a sort of committee of, safety, which held its meetings 
up to-and'at the date of. 27th June, 1841,.at a place, called Champoeg, 
acting im behalf of a few.hundred pioneers and missionaries, was doubt, 
tess referred to; by, my brethren. lf so, itis admitted such a resolution 
Bid: pass at: thatstime and by that committee ;, and further, that in pur- 
suance:;of.it. (but near thirteen- months anterior to the day of the pro: 
visional government) sn adjournment, did take;plaee tea peint on the 
West side of-thé river. at a place called the “Robin’s Nest,” but acressthe 
river; and in- entirely a different county from that of Oregon City, „Ehis 
xuts;but a sonry figure as a law establishing the seat of government fom: ' 
and; after Y4th,-August; 1848, for Oregon, a Territory, now, numbering 
ever 17,000, white inhabitants! , But, inasmucli,,as,jf we admit that 
there was after that, in-1845,,0r sone other year, a law pesce by the 
late provisipnal government making Oregon City the proper place for its 
, oüventional seat of government—exen not, knpwn and not referred to:by 
my? brethren—!t; make: uo diference ; for admitting the premises:to, be 
true;theconclusion.is equally false, such;a law being incompatible with 
thecactiofCongress,it- of course ceased to have the slightest foree after 
dati. August,.1848, when tbe Territory firsthad a, regular legal, being 
nder'the,làw;ofi the United States., /Fhere is no pretence that any of 
‘ghécrules-ef thy temporary. pioyisional. government, incompatable, with 
she:hrovisions of tlie law of Congress organizing the. Territory in 1948, 
emsirielliin forep oy were afterwards tobe recognized: ,“ And, 
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^ And the ex- ' 
isting: laws notin force under. the, authority of the provisionalygavern. 
amentsastablished by:the-peaple thereof, shall continue” to-he valid an 
sperative therein. so far as the same, be not, incompatible with, the, eon, 
stitution of ,the United States’ and the principles and provisions;of this 
Act بو‎ subject, nevertheless, to be altered, modified, or. repealed, by the 
. Begislatiye Assemhly,"—Sess. laws 1848, sec. 14 p 200. ۰ یی‎ 
Admit now that there was a law. of that provisional’ government: 
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establishing. i's, capital, with the follow a 
ha Legislative Assembly of the Territory of Oregon shall hold its fs 


as they shall deem expedient, the Legislative Ashémbly shal pee 
‘at such 


p 
ware 


y sub. 
Seqüent session.” ' But, ho such words are used; On the tonti th 
"Assembly any place to suit, himself, and’ the Legislitive ‘Assembly arê 
e sí 3 c i 7 PA . i^ NEL hera d hr " E wy va * 
directed to “proceed to locate the seat of gaverament for the Terntoty 


‘at their first’ or any ‘subsequent session, ‘ at’stich place as they, ma 


G t ۰ 3 4 "nay yyy 6a 
or fáct of assembling at any pariicular’pldee ma 
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ernment: , How can this be reconciled’ with the words. “and the’ sa) 


done for them, byan involuntary .act of assembling? “DU we Say Pg 
thing already done by'the act of another, that that other may proceed fo 
doit? But, say they, -the Legislative Assembly again ‘met at thé sihê 
place voluntarily. . Granted ; but they say this latter,act fixes the: Seat 
of ‘government temporarily af least. ‘How ۵۵7 ۰ Cannot the Legislativa 


- x er A op ot. ` oe 
*Assembly_at any ;“subsequent” session after the first,” “proceed’to locate” 


a 


the seal of govern eat? "Ts'not this ‘power given in-clear terms;—itt. 
plain langage?’ „Bvt, 4f itis already done by this secorid'ànd voluntary 
ام‎ how can thov^ still wrosead هم‎ ‘If already done DF ét: 
sipeibling how gan they still ‘proceed to'do it? , If already done ot és 
tablished, all that would remain’ 1۵ them would beto aller ot change iti 
This reasoning leads to an abridgement of their power; Whereas, by the 
words of the 15th section of the Jaiv of congress, that body npt oily has- 
pora : DU. te ul or X AEE خی‎ a.c saldos GOOEY 
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‘the exchisive:authority. t make the original establishment of the seat of 
‘goverament for tha Territory, but the additional power to alter and 
-change it at pleasure., It is impossible, upon any sound principle of, con- 
“struction, to'interpref this law of Congress in the manner they conterid 
"for... -lts language will not justify it, and moreover, it leads {o absurdi: 
ties. Again, my,brethren say that «a concise and sufficiéntly compre: 
hensive definition of. thé.term “seat of government js, that it'is the place 


, where the law-making power can legally assemble {ur the purpdse dfenac- 


ting laws." , We do not so understand the meaning of those terms." Bui, 
if that definition be admittéd, it cannot ,help the reasoning ‘which insists 
= Rem ot ۰ a ty Vre a A ره ا چ‎ o yee a Ma, DAT 
that Oregon City, ig,the seat of امومع‎ - It is not deniéd that Port 
land or any other: place ìn the Territory could, if thé Governor had so 
chosen, have'bcen Selected as the place at Which the the first sessioh ‘of 
the Legislative Assembly could have béen legally convéned ما‎ enact laws. 
Therefore, that would. have been the “séat of government," according to 
thisidefinition. This would reduce us to the same absüidity as before 
—it being by.this act, of legal assembling to make laws made the “seat 
of government," the Legislative Assembly could not ‘proceed to. locate 
it? _ For, already having becoine located, it could only then be‘changed 
or altezed—that part of their powers alone, being thus left'and saved o 
them. ~ In this View ‘of thexcase; the contingency that Portland might, if 
so chosen by the Governor, haye been the legal place’ of’ assembling ‘for 
the first.session, what would have bécome of the provisional Eóvernmeht 
Jaw fixing its capital at Oregon City? ‘And whete would be the legal 
seat of governinent thereafter, and after that session, of thé Legislative 
Assembly had failed to Jocate it? Would it be at Oregon City, or Port- 
land? ‘It may be answered—neither! {No act having passed fixing any 
particular place as such, all \it amounts to is simply that it would” still 
| remain ta be done. M ۱ ۲ 1 s 5 l v 2 x ^ EE n. n t 1 
But, heré let me say, that T understand; thé ‘words “seat-of govern- 
ment," tq mean, when spoken of in American laws and constitutions 
something more than a mere place of legislation. “Ir is the, pláce ‘in’ a 
state, territory or country where the general ‘powers of any, political 
community are legally. congentrated—where, as a general thing, the 
Legislative, Executive and Judicial, departments perform iheir duties; 
and where the state, territorial or, governmental" recòrds ‘are kept and 
alsd the general officers of the whole country cóücentrate or ` assemble 
for, the transaction of, sych business ‘and matters as pertain to the whole 
people.”. Sometimes for good cause, the reasons being temporary, these 
depariments may be separated as to the particular places in which the 
f uties: af each may be performed. Thus thé seat of government for the 
United States being fixed, it is. the Jegal place for Congress io make 
Taws, the Supreme Court to adjudge them; and thë- Executive’ io reside 
at, and see'to their enforcement; and, yet by Ja, in certain cases, such 


partments may: go to, and perform their respective duties at another 
place altogether, or to different places separately. But it by no means 
follows that the place Congress may be'convened at'away from its usual 
paint of sitting.in such ease and -during such temporary cause, :is, the 
“seat of government; for, there is but one sich place’ jn thé Republic, 
and that. is Washington City. ‘Once more; my brethren say, that’ what 
they consider the “seat of goyernment,” for the territory;to wit, Oregon 
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as thé prevalence of contagious diseases, and the like, these several de- 
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City, must-be 3ó from the very "necessity of; ‘thing’—Loihérwise ‘The 
Wheels of ‘government were ‘able ‘to getout of filer ‘anil ceasé:to rer 
volve, iin require, so as tobe again set in imotion, furilier, éongressiónül 
&ctjon. ` This presupposes that tlhe" Legislative Assembly may omit 
through Aagtant violation of ‘duty, to locate the-séat of governinént ‘at 
alt,.dr fail to assemble by common consent, in the mean time, at ány 
place whigtevér, for the discharge of thejr legislative duties. - "ATI that 
ticed Bé said to this is simply that arguments "to’sustain a; favorite, con: 
strtiction, drawn from ‘supposed “extreme cases, “which’involve presütmp: 
tiohs that the’ people through their representatives wil] molare their duty, 
and only’injure themselves by deliying needfül legislation, ‘prove noth- 
ing'else but'a censurable-distrust of ‘popular sense, virtue and intégrity. 
‘A's well might! we suppose that mej: will hot eat When hungry, as'to im: 
gine that a majority of thé peoples! representatives would fail, previdud 
to establishiag the:seatof góvernment;'to assemble at some suitable place 
or otlier, to maké Jaws necessary ‘and needful' for, “and demanded’ by? 
their donstituents.' It'might bé well enough ;to talk’ E such things; 
if any ماه‎ disastrous’ results ‘had followed this law of Coügress;- but, 
even then it would haye nothing to do with, this matter of seeking to 
lida justification for the attertipt to hold the Supreme Court at Oregon 
City, When it is nof pretétided that any law Has passed" the , Legislative 
‘Assembly making^it the seat, of bovérnmént. ‘That ‘question’ -reiriains 
equally inaffected by all imaginary or‘réal good or evil which may kava 
Yésulted from this law of Congress. ‘If thése/views be correct, it? ther 
fóllows that Oregon City is not the'seat'of goverment, nor has it’ been 
at‘allj in’any proper sense of- that: term, at any Time 'since the organiza: 
tioit'of-the-regular- Territorial government. .As'& consequence’ of it, 
the Supreme Court undertaken to be holdén there. on the’ first instant, 
nevet had any legal existence nor any légal power. ` Phe provisión in, she 
Organic law, thatthe Supreme Court shall sit at the seat of governiient, 
and the location of it having been left to the Legislative Assembly, con- 
templates'some’ subsequent action ‘by’that body.; and until such happens, 
^o vourt'can'be holden;, The Judges have no power'/to shorten’ the 
period in Which'the-exércise of ‘their: functions may be suspendéd; ‘by 
ah omission to establish the seat, of government; but, they’ must" wait 
the action of the'Legislative Assembly.” These general principles “arè 
well -settléd—see 3d Barb. 332;. 6th" Cowen 642" and 9th do^641. 
“Where the constitutidh, designates in" express atid explicit ietins the 
manner, time, and‘placé, iù and at * Which’ power ‘may be exércisgd; and 
js‘silentas'to ils pérformance at any óthet time or placé, if cannot” be 


donè otherwise, or had in any othér way’ by imphication’—6th Shep; 458, 
Construction, for the purpose of acquiring so mighty a thing ás thé pow- 
êr to sitin judgment’ upon; private and public righis'and the’constitution- 
کف اه‎ laws, may answer in a monarchial’ System, but forrbs rio part 
bf ai frée government acting only by erprèss'aŭd delegated -authority— 
Sd'Scain."79. "The want'of jurisdiction ig a matter that may always be 
‘set up ngairist'a "judgment, ‘when sought to be. enforced, "or, where any 
benefit is‘clainied undér it: The want of jurisdiction makes it ۴ 
void and unaviilable for any purpose.—I5th J. R. 141; 19th do. 33 ‘and 
9th Cowen 227. The proceedings of any couit’not having jurisdictióh 
of what it professes to decide; are void.—5th Harr” and: J. 497 8th 
Cranch 95 Paine:55. Nór cat'Corisent of pirtiés confer juvisdietioh"on 
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& court where it does not possess it by Jaw.—3d M'Cord, 280; 24, Yerg, 


HA 


cessful diee i the principles herein stated, the soundness of, which 
i of all, candid men;'.as well as, the. law 


ave ee P| ra اي‎ o e S RAO ONG 
able to find the ‘slightest exeyse, either on principle or aur 
thority, for attempting the exercise of such powers.there,- Andifurther, 


bendt, 


ing down everything and. building.up nothing;;so, with all,sugh: idle 


: 
DOS 


nes POP ی‎ : 1 1 - a. "a m a PNE. 
To your, first. enquiry, “Whether by any Jaw now, in force, the Legis. 


E invalid as is cqneciyed, by, any legal or binding author, 
äty.- ‘The two former positions. are.not dispufed;. the latier isy but, by 


fo locate and establish thé seat of government; for, its jurise‏ ی 
ene 2 ۳ - 3 +r ta Ae * 2» ~ Os 0 4 wat ۶ An -‏ ۰ 
diction and that without interference or veto, is expressly conferred, by.‏ 
the act of Congress. - At first view, then, and, on ‘general; principles of‏ 
législation and construction of statutes, the law.in question-is not open‏ 
ta controversy; as:to the obligation-it creates or the duties enjoined by its‏ 
‘Resistance tọ performing. the duties, it;demands, however,1s.geen:to be‏ 
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openly, offered by certain. public, officers; rand while alk obligations 


2 a A 


| "m" 


| EL LZ NM 


pm yet, Re. 
APPENDIX - i$ 
۳ "Y i 2, 5 ay > - > et z * 
wi SY HEP E ~ eure tas 3 ۲ ~f £a it موب چم و‎ ¢ t ma Ä * 12 Ae NM. 
sought fo be created by it are not only stanti: denied, but ip addition, 


signed, as well ag the ‘suficiency of them, for this unnatural and ünyleld- 


TORTI 4 a ۳4 E s $ ۰ ~ ELF D" ot X a. SY ryt 
without @larm of losing.our temper, even if it 'eventudte in Taising’s - 
čie sonable doubt? ‘of the ‘sound ess ofthe doctrines of others,” atid 

" i. «(442 NE v te z xi à 0 a ae +3 
this bring ourselves within the penalty of the (extra) judicial ban pro? 


only of carrying out ‘and makióg effective the’ object sèt forth in the title 
fo the Act. The erection of these several public buildings bad all beer» 
previously provided for by ‘Acts of Congress. ` The Capitol building, by 


a small appropriation of $5000, contained’. in. the Act of: lath August, 


B48, and the ‘sum of $15,000; by the Act of June ‘11th, 1850; the 


Penitentiary, the.sum of $20,000 by àn-act of thé same -daté~as the" 
Wst; and thé University by & donation of.lands contdined in, the’ Acts: 
of 14th Áügust, 1848, and 27th’ September, 1850. These "buildings, 
designed, for tlie usé of. the whole Territory, and’ constituting,’ ag’ they 
do, the'conimor good, were greatly needed, and the?Législature "feeling 
he necessity'of their early establishment, selected places for them, and’ 
provided means;by conjoint action of the. Governor and‘ their’ own 
agents, for their erection. ; The. selection of the places for the seat of" 
&overüméntand tlie University, they had. the .etc/usive power over; bug 
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priation for it, they only, had co-ordinate power with: the Governor. in 
selecting the,site for it. i 00,7 2 0077 NUM ats 
< This was an ,angmaly,. and most likely "never contemplated by Con? 


gress, as will be apparent from an examination of ۱۱۵ act making n 


3 


that for the Penitentiary, by the wording of the Act making an, appro- 


appropriation, and op comparison of the fundamental. law of Minnesota, 
with that. of Oregon. ^ The law making that appropriation” is’ part of à 
similarappropriation to, Minnesota and conngeted with it in the same 
act;, and while the, wording of that part relating to-Minniesota I3, prapef- 
ly adapted, in qarcying out its provisions, to thé fundamental Taw of that 
e pa ~if H ens ox i+ 13۰ tein he, 4 a le ‘ui F 

Territory ; „OR <t e other han " thé wording o ‘the part relating lo 
Oregon, being the same, Is incongruous and pot compatible with our fun, 
damental,law, since, in the ore the Governor has a qualified "veto upan 
'all laws passed by the. Législative Assembly, wheréa&, in the “other, 
Which is Guys, he has gone at all,.” This incongruity’ will appear obvious 
enough when it is seén' that a. literal carrying out of the meaning “of 
Congress, as stated in the words of that joint appropriation act, leaves 
ihe Governor ip the possession of an absolute veto power” iñ, Oregon; on 
that single subject without any whatever of all others. In, Minnesota 
the Governor has à qualified veto on that as on all other laws. In. Ore. 
gon-it would be impossible, with such construetion, forthe Penijentiary 
ever-to be located without his assent asto the place, and althoug h' passed 
"oyer his his head by a vote of the entire Legislative Assembly, if would 
still not become.a law" without his approval; for by ‘the words.of the 
act as it passed, without reference to our peculiar, condition, the, Gov- 
ernor has practically an absolute veto on this one’ subject, while by the 
fundamental Jaw he has none whatever! The only help for this evidebt 
mistake, would be to:apply the doctrine of construing statutes, in pari 
materia,:to determine its true meaning. If so,the most that coüld be 
claimed'by the Governor of Oregon would be to be placed on an equal 
footing with the Governor of Minnesota in the exercise of a qualified 
veto on so much of the “location law’? as relates to the‘ Sélection of the 
place.far the Penitentiary. ° It is true he desired the Legislative Assem- 
bly, in his message, to select the, place for the Penitentiary, but it is 
equally, true he never approved -the bill by which it was Tocated, and it 
may às a consequence be doubted, whether” the’ Penitentiary has been 
located by the proper, power, and therefore. that part of the act, may be 
admitted, to be void for want of jurisdiction in its enactment. "Laws are 
woid in the absence, of jurisdiction to enact them; algo such ‘parts of laws 
as are tainted. by, the exercise of an excess of power in their enactment. 
This, howeyer, does not.afféct such parts of ‘a statufe as are not subject 
to this,imputation. ; This is.a, principle long and well settled. "Statutes 
may be good in,part and, bad in part; good for so much as the law-ma, 
» ker had authority oyer the subject matter, and bad for so, much ag re; 
lates to that where such power is ‘wanting—2d Peter's 526; 2d’ Black- 
ford 8, and 3d Marsh 73. When certain-portions of'a statute, conflict 
with, thé constitution, while other parts do not, thé latter will be'sustaiü- 
r * M " à . - M al 
ed and, enforced, if they can be separated from that which is unconsti. 
| € 4 : e aig of of ele” ۳ ay "gs 
utional.—6th How. Miss. 625. From this principle it is plain enough 
that,although the section ot the location‘law. relating وا‎ the Penitentiary 
may he bad for want,of exclusive power in the Legislative Assembly to 
enact it, thé balance, or that which relates to the seatof government 
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“and the university may nevertheless be good and allowed to staid utlesi 
unconstitutional for other causes. < LM M URS 
c An act of the*Legislature is but the means of executing a power. „Te 
isnot the power itself; and if the method of-its'enactmenris thought to 
have, beeri not.sufficiently heeded, the law may be avoided’ by the jüdg- 
meht of a competent court determining the fact when properly brought 
befüreit.* But, itis not amongst.that class of laws~deemed absolutely’ 
void for want.of power to enact them—the charácter'of these is only 
yoidable after, submission to the legal test. -See -Passenger cases Sup. 
Cts Rep. U. S. How: vol. 7. -- وک ی‎ E CE 
‘Statutes, like judgments of courts, ia the obligations they impose, and" 
the duties they, enjoin, may be-divided into three classes, valid; voidáble 
and void. The first are such as are not subject to objection either as to 
the, rower or mode of enactment; the second consists of that class 
where there is no doubt-about the authority over the subject “matter of 
the,law-makers who enacted them, but where some imperative method‘ 
or manner of enactment has been disregarded. This*class is called 
voidable, because when objected to at the proper time and place, they’ 
may be legally avoided by the decree or judgment of a-competent court. 
This class, like the first, is, in legal parlance, presumplvely valid, and: 


will continue so until legally avoided before the proper tribunal to which . 


a submission may be made to determine the question. The last class 
consists of statutes which are absolutely votd for want of jurisdiction or 
authority to pass them; such -bind .nobody, nor does the presumption of 
validity obtdia,,even for a moment, in their favor. They’are void, ab’ 
tnittd; create neither obligation nor duties ; and may with propriety and: 
should be utterly unheeded by all. The first class may be compared io 
judgments in debt, on notes where the court having jurisdiction of the’ 
subject matter and of thé person, «and the forms of proceeding hoth di- 
rectory to which is attached discretion and imperative, where’ there is 
none; have been conformed to, thus making them binding and “operative. 
from the time they are pronounced, and susceptible of enforcement in 
favor of the one party, and against the other. The second, as'in a like 
judgmentin debt, where, although jurisdiction of the subject matter’ 
and of the person is conceded to the court, the party to be effected ‘con-' 
ceives himself injured by an omission of some imperative- form of pro- 
cedure by which it was obtamed against him, and may desire to legally’ 
avoid it. "This may be done in a legal proceeding on review, if proper." 
ly brought.before the court, and the’ judgment will-be reversed; after 
that, all rights secured by it to the party obtaining it, and all duties en: 
joined by it on officers, cease, and it becomes ds if never rendered; ‘but, 
upto such reversal itis presumptively valid; -ìt enjoins duties, and s&- 
cures to all officers and third persons acting under it, full indemnity ‘and’ 
protection. ‘The fhird, like judgments where the ‘court pronouncing’ 
them has no: jurisdiction of the subject.matter as in cases of State courts! 
assuming to sit in judgment in-causes of matters of exclusive jutisdic.” 
tionin the United States courts, although the form’ or mannér of: pro: 
cedute is unobjéctionable, the judgment or decree is'absolutely void and* 
binds nobody, nor does it. give color or protection to an act or thing doni 
orattempted ta be done by virtue of it. The presumption of validity: 
does not obtain.for a moment'and they miay'be unheeded by all, with im- 
punity. Soof matters of Legislation and Statutes; the general princi- 
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| ples of power in their enactment, rights, duues and obligations enjoined 
| and demanded by them being the samé in Jaws. as 1n judgments.; rand; 
hence the parallel is so often seen in books where illustrations: are 
| drawn, comparing theone tothe other? Much of the confüision:now.ex- 
_isting in the-publie mind as to duty, under the law in question here, ‘has 
| arisen from oyerlooking or disregarding these distinctions. In fact alf 
ithe authorities.cited by my fellow Judges in their opinions, only tend to 
„Show that where-there is an absence of authority tolemslate th uny given. 
subject all such ‘attempts.at legislation 6 vod? for want of pawer over 
:the subject matter, a principle, I admit, and it i$ presumed no-one doubts 
‘it, whois familiar with even the elementary rules of construction as ap 
plicable to statutes... Beyond this, and it is far from reaching the^real 
question at issue, it will be found on an examination of those adjudged 
cases that.theyiprave nothing more. Is an Aetof the Legislative As2 
-sembly;on-a-subject oyer which they: bad authority to legislate presump- 
tively valid? oris it presumptively void, because on first view by some 
it. a:thought not to. have been passed (so far as the form-of the bill-is 
concerned) fo a manner prescribed in the law. of Congress? isnan ens 
‘quiry and an issue which seems ta have been entirely avoided.. “ti 
'a;-universal' principle that where power or jurisdiction is delegated ‘te 
‘any public officer or tribunal ever a subject matter and its exercise conc 
fided- to-his or their discretion, the acts'so done are binding and valid as 
to such-subjeçt matter.” —See reports Sup. Court, U. 3°; 6 Peters’, 6915 
12th do. 410, and Sthde. 117. The Legislative Assembly: were authors 
ized.to locate the seat of government, and a diseretion given as to whem 
and where the power to doit should be-exercised. ‘H was located in a 
plain, and intelligible law ; but, for all that and in disregard ofthe fore 
going. and long settled principles, my brethren assume by their acts and 


Ray, without hesitation, that itis 0و‎ and brnds nobody.: .* Thelaw; ' 


vill. presume that a public offieer has dane what he should have. dones 
until, the contrary is judicially shewn?—2d: Scammon, 567, ^ ^" e 
. The legislators who passed this location, law, in their capacity as a 
Legislative Assembly, were. officers for the Territory, acting'as repre- 
sentatives-of the people under the solemn obligation of an oath, and! 


every, presumption of. fidelity to the constitution aad the people isin their, 


avor, until the-contrary-is legally examined and adjudged otherwise. - 

r Laws, &o.,made by those who are authorized to make them, carry: 
with them prima face evidence that it is within their powers. No-ex-: 
cess of, them, or departüre from themis to be. presumed. .“ He whos 
alleges that an officer, instructed. with an important duty, Basiyiolaied: 
his authority or instructions must, show 1t) ——9th Peters}; 117.5 .« ^ 7 

."Dbis my fellow Judges thoughtit prudent to;pay no heed to; and their- 
disregard.of it and the consequences we have already discussed. - No: 
one denies that this location act, -so far as if relates to the seat of gov-* 
ernment at-least; would be without ohjection if'it were ‘not for a.süp-: 
posed disregard;in the simple matter-ef the framework of -the billy. 
of,thedireetiopn which is thoughtto-be contained in the 6th section of.the> 
law of Congress, of the, 14th August; 1848. Let us then, facet at once! 


ct twork  hetayeen’ the; Executive and his.duties to the:péople‘ under thig: 
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Tocation law, may türn out when boldly“ looked, at (tervitile as it is seid to 
be) after, all, a harmeless thing. The Whole Gth section reads.ag fellows? : 
And be it, further enacted, That the, legislative power of, the, Terris 
tory, shall extend to, all rightlul subjects of legislation not inconsistent 
with the Constitution and, Laws of the United States; but:nó law shall ; 
be passed interfering with the’ primary disposal of ihe soil 5. no tax shall 
be imposed pon the property of (he United States; nor, shall the lands 
ót other property, of non-residents, be taxed higher’ than.the lands or 
other “property. of residents. ‘All the laws | passed by thé Legislative 
Assembly, shall be submittéd to the Congress of the United States, and 
if disapproved, shall be null and of no effect :* Provided., That nothing 
in this act shall be construed to give power to incorporate a bank, or; 
any institütion with banking powers, or to borrow money in the-namie of 
the Territory, or to pledge the faith of the people of the same: for any, . 
loan whatever, either directly or indirectly, No charter granting any. 
privilege of; making, issuing, or putting into circulation: any notes or 
bills in" the likenéss of bank “notes, or any bonds, scrip, drafts, bills of | 
exchange or obligations, or granting any other banking powers or privi- | 
léges, shall be passed by the Legislative, Assembly; nor shall “the’es: j 
tablishment of any branch or agency of any such corporation, derived, 
from other authority, be allowed in said Territory 5 'nor'shall said Leg- 
islative “Assembly authorize the issue of any obligation, scrip, or evi. 
dence of debt by said Territory, in any mode or manner whatever, ex- 
cept certificates for, services to said "Territory ; and.all such laws, of 
any law or Jaws, inconsistent with the. provisions of this act, shall be 
nos ~ » "y 32 

utterly null and void ; and all taxes shall be equal.and uniform, and rio 
distinction shall be made in the assessmiénts between different kinds of 
property; but the assessments shall be according, to the value thereof.— 
To aviod improper influences, which may’ result fiom intermixing in onê, 
and the same act Such things as have no proper relation to.each other, 
“every taw shall émbrace but one object, and that shall bè expressed in 
the title.” ۱ بو و‎ PAA ae Ap ua 

- This section covers and embraces the whole difficulty.. ,Praetically. 
speaking, it contains two "matters; first, the delegation by Congress 0 
the Legislative Assembly of general powers'of' legislation, sağ and. 
reserving certain- things prohibited to them, and declaring the conse: 
quénces or penalty ; and secondly, giving directions as tothe framework 
cor, way'to word acts that may be passed. The fiist popular error which We: 
propose to call your attention to in the construction of, this section is that 
portion of it which directs as to the mode of framiiig.a law has generally 
been referred to, and spoken of, as being directly followed by the words. 
“shall be absolutely null and void,’ "thereby creating the impression that ` 
‘Congress ietended ‘to apply the sime Judgement of condemnation as well 

1o irrégularilies of theLegislature in framing their bills, as to the usurpa- 
dion of power in legislating qn Subjects. prohibited. to them.” A single” 
glance at the two subjects composing the section and at the Words موم‎ 
nected with. each, will correct this. "The words “shall be absolutely. 
null and void" not only precede the words “every act shall be exprés? 
sed in the title" but are in a different sentence, and connected with, apply 
to, and form part of. another and ‘different subject altogethér—to Wit, the: ° . 
prohibited exercise of legislation over banks, the public lands, &c., &e. > 
d wish you’ especially to observe:this,for the reason thatthe oonstruc-" 
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| tion contended for by my fellow. judges leads to such monstrous conse. 
| quences—to interminable controversies between the Judicial'and Legis. 
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tory and circumstances on which it was intended fo operate. If, fró 
á view of thé whole, the evident intention 1s different from the literal. 
import of the terms employed to express it, in a particular part’of (he. 
law, that intention should prevail, for that in fact is the wilLof the Leg: 
islature’—2d Cranch, 358.—So, if the literal expression of the.làw 
would lead to absurd, unjust or iriconvenient consequences’; if from the 
whole purview of the law, and giving effect tothe words used; it may 
be fairly done”—2d Cranch, 358: “It is a safe rule in the construction’ 
of statutes to look to the nature and objects of the particular poivers, 
duties and rights, conferred, enjoined and given; and to give to; the, 
words of each just such operation and force consistent with the legisla. 
tive ineaning as may fairly attain the ends proposed. It is not there 
fore in its direct. bearing upon the question at issue, that I deem this 
enquiry important, but because it has been elsewhere so gravely insisted: 
upon, to deserve at least a passing notice. The provision in this 6th 
section prohibits the Legislative Assembly from, passing any law on 
certain subjects therein named. The penalty of condemnation pró‘ 
nouncing each act absolutely void, is connected with it and.stops there, 
because a law in defiance of it would be ipso facio void; Those, words 
are simply declaratory. of the judgment of the law long previously: 
, settled, and placed there to apprise the Legislature ih advance ‘of what, 
would result from such, usurpation. And this. might prevent any such. 
attempts. - lf it were intended to extend it further, sò as to reach cases 
of. disregarding, directions merely to the mode of entitling bills, &c.,in= 
agmuch asit would be introducing anew rule in derogation of established, 
decisions, and, of common right, such intention must and would ‘have been 
, manifested in cledr and unequivocal terms. “In the construction of stat. 
ufes ín derogation of common right, care should be taken, not to extend; 
| them beyond their express words'or clear import-—2d Cowen, 419. The, 
; construction my: brethren contend for is in the nature of anew penalty, 
| and one unknown to rules of.construction previously existing. ~“ Alpen. 
; alty cannot, be raised by implication, but must be expressly enacted or; 
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, imposed-—2d John. R. 379. These words,’ declarative of nullity, &c.,.' 


are within thé scope of the proviso contained in,the 6th section.“ The, 
. office of a proviso is generally either to except something from the-eii- 
acting ‘clause, or’ fo restrain, it generally, or to exclude some possible. 
ground of misinterpretation of it, or-exteuding it to cases riot, intended’ 
by the Legislature to be brought. within its purview."—195 Peters’, 432.7 
But if we are here fold that these words “absolutely 'null.and void" ap.’ 
ply as well to cases of prohibited legislative power as to all laws incon-. 
sistent, with the provisions of the organic: law, we may, safely admit it,. 
‘and then-inquire the „meaning of the word: “inconsistent,” as. úsed by 
lawmakers. - It indicates “incoropatible with,” or “repugnant, ł0”;; and’ 
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has reference to. powers and not to means, (unless imperative) by whicly 
authority over a given, subject is exercised. , In common phrase, io do, . 
à thing not in accordance with a manner prescribed, or whip atime 
flamed would seem ‘inconsistent, , but it is not so. considered jn\the, con~ 
struction of law, unless the manner specified or time referred to'1s used. 
by the-law-giver İn an authoritative sevse; for, in the latter it is deemed: 
imperative, and in the former di ectory merely. Some statutes arexfrom, 
their being in’ affirmative terms, called affirmative statutes; others obs, 
tain the namie of negativ statutes, because they are penned in negative 
terms. tis a maxim of. Jaw ihat~dn- afirmative statule , does not.igke; 
away the cammon.law.—9d Caines, 169. “ Negative words will make, an 
statute imperative ; wordsin the affirmative are directory . only سجن‎ 
Barn and Cress, 12. What are the words of this statute, which are said; 
to be‘imperative? “Every, law.shall have but one object and that shall, 
be expressed in’ the title.” '. This is merely an. affirmative statute ;. it 
contains no negative terms and consequently is directory only;and,not 
imperative. “And if directory, an act passed not even in accordance with 
its directions, would not nor could not be subject to judicial review, 
The péople of this Territory are'entitled to. judicial proceedings sacr 
cording ta the course of the common law."- At common law, legislative, 


bodies are sübject to no such restraints as to whether one or a dozen ob-. ` 


jects shall be contained in a bill; and, if it were intended,by.Congress. 
to take away absolutely from the Legislative Assembly of Oregon ‚this, 
common law right, such intention must and would have been expressed: 
iclear terms to that effect. “Statutes in derogation of common law: 
and of ‘a ‘right previously existing, are to be construed with strigtness,, 
and not extended beyond their express words and clear import.” = 3 Cons- 
419 ;, 4th Hill, 76 and 92. “A statute creating a new jurisdiction, an 
rule ought to be construed stricily."— Stra. 258, aud 10th Rap. 78. zr, 
' If the language of Congress had been, “every act shall have but one 
object and that shall be expressed in its title; and, no ther shall be pass; 
ed,” then the Congressional intention would have been:clear ; and, how-. 
ever hartfal in its tendencies or productive of evil in its application and. 
enforcement, it would nevertheless have been imperative and.obligatory. 
As it js, I conceive it fo. be advisory, and directory to the Legislature: 
atid nothing more. As an’ illustration of this principle of affirmative, 
Statutes being consti ued as directory merely and not imperative, take. 
certain ‘adjudged cases, and ste: By the 43 E. 3, C. 11, at is enacted, 
“that the pannel of assize shall be arrayed four days before the day: 
of ašsize ; yet, if this be done two: days before the.assize, it is:good 
fortwo days were-sufficient at common-law, and where a-statute is ae 
firtdative, it does. not take away the common law.—Bro. Parz:;p, 40. 
* AH so, though the 54 Geo. 3, c. 84, enacts that the Mich&lmas.quar- 
ter sessions shall be held من‎ the week next after the 11th of October, it. 
is held merely directory ;. and these ‘sessions may still;be held. at ans 
«other tinte—but negative words would. have, made the statute imperay 
tive. —7 Bara. and CO. 6. Thus, ín the very Organic Law whichuwe. 
ure considerihg, it is declared in the 4th section after providing for.the. 
election and calling the first session of the Legislative ° Assembly, toz 
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gether, it goes on to/say; “but, thereafter, the time;” for certain other. 


things named, èi shall be prescribed by law, as well as the day-of COM- 
ahencement òf the regular sessions of the Legislative Assembly.” 
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Thereafter pally means; from ‘then, from thit period of assemblia H 
and yet the Legislitive" Assembly mer and did business ns a Jevislative 
body, aud adjourned without passing any such law; fixing thé time for, 
nhiualsessions; nor yias any such law passed for nedî a year after 
wards. Stifl no one ‘pretends that the, last sessions,af that, body. have 
been illegal or irregular’ on account of disregarding ibe Congréssional, 
direction; td fix at their flist session, the Lime, for future. sessions, , In« 
ded, ‘the resolutidn of ‘the Legislative Aesembly passed in 1850, saying, 
that that body would > meet on the firstof December next," روم‎ far from. 
. bélig attacked as unconstitutional; is teferréd'4o by,my brethren With, 
approbation! Both the elause.in'ihe 6th s&ctioü, which is aid to bẹ in- 
consistent witli the location law, and the one ine 4th just referred tà; 
which in the same sense 1$ inconsistent with the resoliition of May, 1830, 
stand pon the same footing; each‘ contain the Word “shall; “and an Yr 
dct of the Legislative, Assembly; Without due heéd t, the requisitiona,, 
Would, if ilie reasoning oF my bretliren is sound, be alike subject to ile, 
same ‘penalty of. condemnation, tn, wit: ‘be absolately null and void. 
When ih" fact; neither of them asso, because not: “incongistent with: 
the Organic Lawn the-legal sènse of that term. _A single; glance, at, 
this Jaw of ‘Congress would show even to the most, superficial, many- 
cases in illustration of this principle of affirmative and hegatiye|statutes, 
Where, although the word “shall” is used in both. classes of cages, it is; 
plain that na negative words being used, the “statute is directory. only, 
and notimperative. A single reference, however, 1s spficiént,. Sec-: 
tion’ £ provides that, * previous to the first election, the Governgr ; shall. 
eaüsé accensus or enumeration of the‘inhabitants and qualified yaters of. 
the several counties and districts of the Territory to be, taken,” ‘&c., 
Here thé Governor, is required to do 4 thing, and the ‘term, shall is 
used as in thé last clause of the Gth. Section. At first view, it would 
seémr tliat'if an election ‘had taken ‘place, without doing,this, it would, 
have.been void. But, not so.' No'one possessing even the least ac. 
quáintance with the construction of statutes, would say that the taking, 
of that éensus was a condition precedent to making the election good. It. 
was directory merely, but would have been imperative if negative words 
had followed saying, “and no election shall take place until said cen., 
sus is taken." The object of that direction was to ehsure a fair repré, 
sentatiónyand:the Governor should have taken it, and did; but; if it had. 
not béén done; the consequences would, not have been the Znva/iditg-of. 
thé election, by any means; and the only result would have been,re- 
sponsibility to the- power from which he held his appointment and ac.; 
coüntability for the unfaithful discharge of hisduty. So of the duties, 
prescribed: to the Legislative Assembly,, in the- words, “ to,avoid ims. 
proper influences which may result from fntermixing in one and the. 
same act ‘such things as have ho proper rélation to each other, every: 
law shall have'but orie object, and that shall be expressed in its-title’? 
The object was to avert opptobrium: from, themselyes and injury to the, 
public, in whose-seryice they might ‘be engaged, and thus lessen, tha, 
-shan¢és of impositien upon óné dnother; aad harm'to their constituents,. 
iby‘ considering well every objee? of their legislation, and this prevent 
۵۲0۲25۵ in voting for öne thing - by; name, and at the same time really 
۶ PM: OREL 2 5 to t t7. a 4 m Eta F 
piss anotlier. ‘This rule'is a good one, and should be, and I think will, 
de ‘observed; but, if it is not in any given case, béing as it is like other 
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aflirmative stalutes, directory y only, those who disregard it are only re: 
&pohisible to» thé cofititüents: whom they may, e: and not. to thé 
cotitts.’ a i * t 

<The word ishall when used'i in d constitution or "statute i« imperá- 
five ‘only’ wher the rights of ‘individuals: immediately Vo be'affected are 
concertied ; ‘but, when. itis decláred “that a public body or'officer ‘shalf- 
do "crtáinZets ‘for his or them own protection ‘and benefit; he or they 
havea discretion to do the act oi.not"- This gcneral principle i is set 
tle —see- 5th Cowen 188 ‘and 3d Hil 612- =“ ۸ ۰ spécifying. a 
titie Within" Which a publie officer 15 required 1 to’ perform: an official act 
regarding: the^rights and dunes of others, is’ directory merel y: 2d Tenn.» 
Re 398 5: „Stranger 1123; bur Wend. 486 ; ‘3d Hill 42. © pd 

' Fora still shouger reson; the last “clause of the 6th” Section which’ 
we are considering, is of the same character. Interference by the auris: 
in duties and obligatións, which in theit nature are, and caii only be di- 
reclory U^ ‘whether executive or legislative, ` would, as a natural! conset 
quence, array ‘one depaitment of the: government against ~ another, 
and'tlius' in & short" tine? desiroy “all just. confidence itt "their integnty. 
and usefulness. “The ipterference of the court with the performance of 
the ordinary duties of another department óf the’ government, would be 


productive of, nothing hat mischief; amd this power was never intended - 


to-be ‘given thém.? The court is wholly irresponsible to the people for its 
acts; is unknown to them; the Judges hold appointments ofta Judiciak 
character. Furthermore, : for nearly forty ^ years this, fearful claim to 
power lias neither been claimed, nor doef it exist. “14th Peters, 497.— 
Samé principle i Ist Peters, 293. The Legislative Assembly ‘of Ole 
gon had given to them, by Congress the- “exclusive, and a substantive 
pówertó locaté the territorial seat" of g government. - Tt has been exer- 
dised ; ۰۵-۴۵۵۵ is alleged ; the law establishing’ it is plain. and’ cannot 
be misunderstood; and, ۲ doubt not scarce a single year will pass away 
1070و(‎ thé sensiblé and reflecting will wonder "ibabthere ‘ ever should 
havê ۵ controversy, even’ for a a moment, about its validity, to'sayt 
nothiüg ‘of the official obligations it enjoins, | By a substantive power’ is 
meinta” power which’ may be ‘exercised, not as a means, but as ah'end. 
"Fhis idoa--that an exclusive power is seized upoli 1n its exercise y er: 
tait means in its execution has’ been a fruitful gource of enor with my 
fellów.judges ‘and others who act with them. But, this &puneiation ‘of 
principles ‘and authorities" in refutation ‘of ‘the position of my‘ brethren 
neéd extend no fartliér. ۰ I hate discussed tbe subject of whether “the 
last eláuse'of* the Gil section of our organic Iáw is merely directory; i or 
whither-it is imperative, quite far: enough. ~The results mnst be obvious 
tosall. <? Thie incorporation of it into ‘fandamental láws as a rile for Jég- 
islative “guidance is of recent'origin. Jn the constitutnon of New'Jerz 
seyy it was‘ first. placed in 1844; m that of' New'Yoik and lowa, in 
1846 ; into llíat of Wisconsin; in 1848, as to private ‘and local. ‘laws ; fs 
and: inthe same year Congress ‘placed it in our نموه‎ law in 5 the mane 
er! bafüre-stated.* © - P " ‘ 
“Doubtless; in New aoe New York and’ ‘Towa, it "has long sitice rez 
ceived a Judicial: 'eonstrtiction Ji is said, that it hasin each of thos® 
States; "áhd'Lliàt it iè treated as directory and’ therefore riot? the subject 
of: Judicial review, ‘No recent reports’ of decisions máde'in tljose'States- 
&rbJWwithiti? my-Teath,'ánd ‘Hence 1 am unable to State ariything authoris 
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| {atively as to what those decisions, may be. But dito Wisconsin and its 
| reports, Í am somewhat móre fortunate, and can lay before you the lans 

guage and views of Ats,eminent Chief Justice, than whom a riper schol- 
ar, or closer Teasoner, and a Tan. of-eminent Judicial attainments, is 
| nowhere ta, be, found in the great valley of the west. . ltis propér here, 
, to state, before quoting from the opinion of Chief Justice Stow, that-the 

constitutional principle involved is much more formidable than: with,ust 
for instead. of. undertaking to.confine an act of Aegislation to: a, single سوم‎ 
| ject as in Oregon, itis still narrower in. its terms by using the word sub- 
ect. *, The matter before the court was an application for.a mandamus 
to be directed to the Board-of Supervisors of Washington county, to proi 


f 


to be d 


' çesd to do. certain things under an aot of, the Legislature, the body of 
which act was as follows: oe hes M M 
` *« The Board of Supervisors shall, on the first Monday of May ‘nest, 
proceed to let to the Jowest bidder, the contract for the erection of a good, 

and commodious Court House upon the plan and, style generally adopted 
| by the: different counties of this State, a good and sufficient Jail, a good, 
| and ‘commodions fire. proof Clerk's and Register’s Office, upon ‘grounds: 
in the village of Part Washington, to be located by the Supervisors-of 
' the County.of Washington, said buildings to, be erected and ordered 
5 during, the summer.of 1850, and finished by the first of July, 1851 > 

and for:the purpose of defraying the expense,and cost of erecting.said; 
: buildings, the said Supervisors are directed to levy an additional tax. 
, upon «the, taxable property. of said county, in.addition, to the ardi 
' ary faxes, of said county, for the year 1850, equal to the amount of the’ 
' contract price of said buildings.” - PK 


_ The writ was denied for other reasons than those involving the con- 
' stitutionality of the lay. The Chief Justice said z. “1 do not think it. 
becomes me, or my Position, to permit the grave constitutional question: 
| which, is involved to pass unnoticed. That question, which is one of 
| great importance to the people of Washington county, and of gréat in-) , 
terest to the whole State,has been formally presented to our consideration; 
and it has been discussed with an ability and research never surpassed in 
| this,foram. It is the question in the case., The one which all parties’ 
are aüxious to have settled ; and for the determining of which this pro- 
ceeding, as I understand, was instituted. I think it is the duty of this: 
| Court to meet it at once, and .to put it forever at rest. "The enquiry is 
then directly presented, has the Legislature, by its act of. last sessions: 
made Port Washington the permanent county seat? In my opinion it; 
, bas. -Ånd all concede this te be so, if:that act is constitutional: And: 
| why is it not? Because it is said to be local; to embrace. more than: 
| one subject ;, and not truly to express its object in its title, as required: 
, by the constitution in regard to private aud local laws, But admitting- 
| for the purpose of argument, the law, under consideratien:to bé local $ 
| what. is the- object of it? — That it contains more than one subjectam: 
| More than one subject? How so? What is its subject? - Is.it not that; 
portion. of the State known as Washington county? And, thougl it 
may embrace many and. various provisions, isnot Washington county. 
its proper and only subject? Clearly so. Subject, says Webster, is; 
*that-on which any, mental operation 1s performed; that which is treated: 
; or, handled.” Washington county, its.police, ifs. officers, .its opunty; 
séat, its courts, its county buildings, and, in a particular contingency 
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its‘diyision—was the subjeot of. thé Jàw.: The various, details.üf ;the 
“laww-were, not its subjects, , ‘There is.no,plural in sits’ subject. : Thésob: 
ject that it contemplated —the thing it acted upon—the locality it par: 
ticularly concerned—Washingto County; was, its subject: -It ام‎ 
do, fo refine away laws in this manner.’ Few statutes;could: stand. such 


.achypeteritical test: ; An, act ‘conferring .a pension on’ the: widow,and ~ 


making a provision for the support, and education of the. childrenrof a 
meretorious ‘soldier killed in. the public service; an :act-dividing a 


town, and. providing for the organization of a.nesy one, (whichiséxactly .. 


this case ;) an act making appropriation to one, person for firewqod; and 
to another for sawing it; for the use of this court room, :aüd dlmostre¥: 
ery other act, which urider'the contracted sense assumed ofthis being 
a local law, could be called. local, or private, would.bedeemed_un¢bis 
vstitutional ; and the- persons; xeceiving money, or performing, service 
onder it, would be held liable tû an action fo refund, or ta. answer: in 
,tréspass, or otherwise, for their acts. Nos ,' The true test. is, 06 
details of the law, but its general scope, its subject. And if.it-be in.its 
nature one—such a matter ûs the, mind acts upon by: one operation, and 
maed not necessarily be disintegrated inorder, tà;be infelligible—then 
it.ig, but one subject and is not obnoxious. tothe: constitutional interdict, 
+ And here I am met witb the objectien that, though this law may. nét 


- 


be uncoristitutional for duplicity, itis so, being local, because its subject 
Jig not correctly expressed 10.106 title, ` , _ ورگ‎ 
=I have.had no experience in legislation, and »my.studies- have ‘not. 
“been ‘particularly directed to the minuti: of coustitutional law-; butI 
confess that this objection, that, the act does not imits title, express it 
subject, has taken me by surprise, It seems to me. that-the" constitu- 
tional provision is merely directory to: the Legislature, and, ig- riot: the 
subject of judicial review. , To-regard it in any other light, would-be 
to make the: judiciary a supreme and despotic censor of the begislature 
in regard to all that mass of legislation which is not general and ‘pub: 
Jic. ; It cannot be that the: constitution, its.framers and: adopters, in- 
tended to confer this censorious and monstrous:power upon;the jüdicia- 
zy ; especially. as that same constitution:had.-taken care that each.de: 
partment of the government ‘should be-constituted and remain indepen: 
dent and co-ordinate iù its sphere ; and the judicial, to be zemoyed from 
those popular influences which may ‘very’ properly:address themselves 


et Lope t 


4o the, legislative: department. Butsupposeitotherwise— suppose this — -` 


Court, and for that matter every other, from & Justice of the Peace ùp- 
wards, is invested with-the power of pronouncing a law unconstitutional; 
because its title does‘not correctly state its subject ;, what is the’ meaning 
of the constitutional. provision? ‘It is‘that. the title should, indicate— 
‘should, call-the,zeader's attention tothe nature of the law ;i anû. igo, 
that isenough. The constitution cannot mean, as the respondent’s-at: 
‘gument-assomes, that to make the law: valid,” the title must,be a correct 
syllabus of it. All that:can be required, is;.that the He eee 
;pond with, and not be incongruous to the, provisions of the law. The 
probable object of the Constitution was to guard . members ‘of the. Legis. 
lature from, unwittingly voting for an objeétionable law. under a:cápti- 
wating title., Jt is simply directory ; and ought not to bë regarded asa 
Xind of condition precedent, on which the validity.of'a-law depehds,-- 
An any-other viow of the subject, in order to be-safe, it would-be neces, 
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sary forthd titletta recite the whole.bedy:of'thezact—a plete df bungling 
machinery: that'[-.think.the: cohmon:serise’ statesmigri-ofzóur' dày: woulü 
hardly tryto set iÁn-operationzs^ Soh, فد‎ Fa ale o Mo 
rs flhere tis tio magic: im a name: X The subject. matter’: of:thelawis 
Wasliington :.county--that térritory—that: part “of the state ‘knowh‘as 
such 3 “and it is inmaterial what “title the act‘bears, as ‘Tong as its’ pro- 
visions are intelligible, practicable, andl constitutional ^7. 0 n we ue 
25 TInamy opinion, rthe-láw is constitutional; ‘and dhough this-courtéan- 
mot now ‘enforce: it,"D'think the Supervisors ‘dnd-people of Washington 
_ eountyyas.góód citizens, should ia good ‘faith Carry “it into :effect 7° 
Ghand: Wisi Rep 2AT: .. ۰ E E crux : 
exThexpiinciple:which constitutes thé basis ‘of the foregoing vieivs; so 
ably.discussed by ‘chief Justice Stow,.is the'same as that under Considet- 
| ation. with auis "arid who, let me ask, can’ gainsay the soundness of his 
rensonisg as there set forth; of resist the force of ‘his conclusions 2» As 
áfitwith theeye ‘ of prophetic ^vision'.Hie "foresaw seemingly at a glance, 
tlie: inevitable tráin-ef evils which would follow in'any and evéry icom. 
, munity, the propagation of a'doctrine ‘and the supportof it by corres. 
ponding practice, whick'arrays; from the very necessity of the case the 
members of one departmerit of the government’ against that of another. 
‘And; how strikingly -ilHistrative of the trath-ef every word he ‘uttered, 
is what has transpired:in Oregon in trying to.tarry out practically the 
opposite of the true construction of this directory law as he laid it'dowh 
and :demonstrated so-clearly. ‘The sadrifice-of essential and substantive 
nriatiers’ in legislation to the petty and trifling affairs of mere forms of 
daws,-sq far' as words are'cencerned, which express them, he clearly fore- 
saw would be’ attended with no good, and'only tend to infinite harm.— 
‘And thew too; ‘he could'but'see and feel its first and immediate fruits; if 
treated ds. ‘imperative ‘rather ‘than directory, wouid be to constitute the 
courts ‘mere critics over the shape and framework: of bills passed by 
the legislature, rather than firm and fearless expounders of law, expres- 
sive of the public will. : This led him, as‘itthas me, tomake diligent-en- 
quiry whether such was evidently the intention of thé framers-of the 
indamental law. Theiresult of ‘his examination, as-also my own, wag, 
that‘no‘suchiintention ever was ‘contemplated. The soundness of these 
iconclusions I feel ‘and dni‘willing to- submit to thé candid and'sensible 
everywhere. - Thatthecoómsegiterices are to bé consideredid éxpounding 
Haw where the intent is doubtful;is'a principle not tò be doritroverted.— 
-Where rights are infringed, where -fundaméntál: principlés are ‘over. 
thrown;-where thé genetal system of the’ law is-déparied from, the leg- 
Sslative inténtion sist ‘be expréssed withtrtesestible clearness;'to induce 
courts of justice to Süppóse ‘such ‘a‘design to “effect such objects. For 
apes the” legislative-department ofa" government ‘has’ fieveribeen inter- 
‘dered with ta the mere -wording of itsi laws. ‘And to suppose; bécáusa 
row and “hên.an thé history of-legislation, a public or private injury 
may: havé-resulted from embracing‘ more objects thdn one ina bill: (and 
‘this perltips not securiug‘sufficient vigilance of the legislature as lo'de- 
tails) that “Congress contemplated as a remedy; arule liké_the one'in 
«Question; and to cause it to"be the subjectoof Judicialiréview; isnot-ón]g 
unreasonable: ‘from ithe’LANGUAGE ‘USED, btdt-woilld lead, as we háve seen, 
ito the’ mpst absurd. and hurtful consequences... Uhava‘fotborns to discuss 
this question iir the light of any supposed infringment by the location law 
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ofthe rule contained in«tlie-2lésing .páragraph"of the 6th: section; bey 


eause J,have supposed it immaterial’ whether.itinfringes;it or nots- For; — 


if the.rule is aidirestory one it,cannot be the subject.of: موز مک‎ by-courtex 
andthe legislature if heedless of. itd directions, can only; be responsible- 
10 the people who electedithem. „Lest however; mẹ.silencė on.that;poinf: 
may, be, construed into anstmplted-admission that Pbithink it so,-B willsay,: 
that although my first impressions were otherwise; l'am; after a full ex» 
amination:.of the whole matter, now satisfied that:thezact to locate: the. 
public buildings doesnot, come at,all within the meañing-of;this~ rule for 
guard against:multijudious matter Ji a single. bill—and would not there- 
fore, be objectionable evemif the rule were imperative 3nstead.of. direcz 
tys s,s SPACES ee qut a AE a 
vat TUM been said that to prevent what is yulgarly! known as: “log-roll- 
ing" was the evil.to be-remediedior avoided by:this provision. ; -1 donot, 
so understand it, What,ig usually understood by that, expression is no 
mortor less than barganing amoagst, members, by which one agrees.as 
the consideration. of his yote for: something. be 'does,not‘approve, to res- 
ceive. in return the. vote and support, of another .for;some favorité and 
cherished measure which, he does approve -giving a;vote for something: 
which,the individual legislator does not desire, to get support for some». 
thing that he does—and it matters not whether the two: objects are iis 
one or in separate bills. “ Both would be-attained,; mot by-the separáte- 
merits of either, but through, the improper combination of intérests thus: 
corruptly formed. Wrong as this is, and repreliensible as auch practic. 
o&s may be, they are ‘never sought to'be ior oan they. be, ayerted by: 7 
such rules of'a,fundamental. law as we are, diseussing. Society relied 
for the correction of; evils like these upon & mightier weapon than any- 
and-all written‘rules in œ constitution—upon the virtue and honesty: of^ 
the, représentative, and if, deceived in:-these,then: upon the. scarn “and! 
contempt of the corrupter which; always follows such breaches of’ the 
public confidence. For, if unhappily these be found wanting, avery rüle- 
devised by the wit of maw may and will be evaded-by the corrupt.and? 
dishonest legislator, No, gentlemen; free constitutions are not: framed 
upon a. basis that the; representatives of the people are or may be ors 
rupi. Such am idea presupposes tliat men are incapable of governing” 
themselves.and.are likely.1o employ sérvants in the.publio conncils:whor 
nray,and will; by-their misconduct, overtbrow;.and" destroy,the end an 
object.of all. true, government—the common~good:. -All arguments..of 
this nature find: their origin in selfish fears, in popular distrust, and want 
of confidence and' sympathy with men, as-meri, for-whose use and bene.- 
fit alone publie servants-are intended, and-sapported, «5:5 ° as, < sa rt 

, If corruptstransfers of mutual or reciprocal support'lay'at:the foun» 
dation, of, the location law, (and anything of. the- kiad bas fot been bint 
ed in'my hearing, save by afew persons who ‘failéd.to get:portions of" 
the public buildings at.their favorite places,),such vieiousieombination« 
could as easily have beén attained and carried out in several bills asin this- 
one, where three subjects are embraced, ` This,is plain enough.when it 
is,seen that all members who, did pot approve. of:thé: docation of any 
particular’ building at-any~particular place, could as-easily-hàvé«eaap 
a. vota;to,that:effect on a molion' to sipike-out, as‘ to vote: againstia bill or- 
agt.containing, that single 'subjêct. + Such arguments, then; when exam- 
ined, all; fallitothe ground. کر‎ conceive;that-a very different:thing: them 
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fedr.of corruption was thd; foundation of "this ruld_about- single; objecti: 
in acts oftlegistation:: "The people’ havé à right: to demand from their 
representatives the direction ‘of their best'énergies towards, and vigilant 
attention to, every object of législation which may Become a law.” And’ 
from the!well-known fact. thatz under the‘titlé ofan act indicatiüg one: 
subject, something; totally differentiand distiict h&s'beer sufferéd now: 
and then:by-inattention and üegligence; to be put in ánd'passed, it was” 
most-likely intended'tó guard agáinst' suh? practices by an‘ obsetvance" 
of the:rulé'in question. Illustrations ofthis, need not be’ teferred ‘td; 
they ‘are-known:to all $“ and in this view Lfegard-the rule as of salu-: 
taryiuse, and likely to produce good as æ check to careless’or negligent 
legislation. Beyond this it imposes no obligations, much less do Í think? 
it enjoins duties on thy Courts to' sit aid ‘act “as: censors: over its proper, 
ébservance by the Legislauve ‘Assembly. ‘ To'the latter alone it is dit" 
rected; and it,must be left to thèm only to determine what-is and what” 
isnot a single object of legislation, as well as what ‘will and what will 
not bè a sufficient indication of it-in the title. Jt'addresses itself to their 
sound judgment and ‘discretion, and-its exercise cannot’ be interfered’ 
with. :* Courts cari only inquire into the constitutional power of ‘the 
Legislature, and not into the policy, justice or wisdom of their acts." 
Baldwin's R. 74. È 9 Ax d 
offs have ‘preferred’ to make'a clean breast of this whole matter; and 
speak as'I feel and think, ‘rather than’ deceive or be deceived by ány- 
body.: I:believe that the'location- Jaw has but à ‘single object, the loca. 
tion and erection of the public: buildings of the"Territoty ; that those 
buidings, being for the common godd, and to be used, for the great object 
oftadvancing*the public welfare, have no improper reldtion to each oth. 
ér ;z and further, that the object of the law-maker is sufficientiy indica. 
ted by its title: As- aiconsequence, and without any ‘reference to the 
principles'.previously discussed, I do not doubt its validity and binding 
obligation upon all; i , l < P وا‎ 
"D he'answer above given to your first enquiry obviates, as'I conceive, , 
. the necessity of giving any delailed reason in reply to the second, and 
Iwill sáy that it is answered in the affirmative. ° I will quote but a sin- 
gle authority on that point. “The official acts of-one who acts under 
a statite not valid, are good until the statute is declared void by com- 
petent authority:"—4Sd Brevard; 516. Before closing, allow me to say 
‘that a course: of harshness towards thé Legislature by the general gov- 
ernment, or iri its name by any of its officials on ‘duty here ;’a course 
-of nulhfication in doubtful cases of constitutional statutes ; snd this hy 


mL 


mere wnplied power, is a violation of souiid principles. It will alienate | 


and justly offend; and tend, as already in this case, to dissolve the bonds 
of.that confidence so necessary, in all free governments, between the 
‘public authorities and the people. Unfortunately, this lias been done ; 
and:where it may close, Providence, who Knows the end from the be. 
gihning; can only. foresee. Bat I must confess, gentlemen, that I ap- 
- prehend‘ho'other or more ‘serious termination than a dissolution, at any 
early day, of all further unwarranted control and authority ‘over the 
people’ hére:by: our public servants. — - -: 6^ iu eae 
^" Al word now personal'to myself. I-have giver you, in the forego- 
` dng, the résults of a'careful examination of ‘the matters referred to me; 
and if: thére:be error’ in miy views; it must- be foiind in'incapacity to 
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comprehend what has been sübmitted ; for, 'assure you they have re. 
ceiyed my closest attention and best: energies. . In examining them I 
have’only sought to stand upon the law as it has been upheld and main: 
tained by the wise and'the good for ages; and I.shall not willingly de. 
sist from resisting all such encroachments upon-the rights of the people - 
and théir representatives, I can never. consent- to shake confidence in, 
their laws merely on account of the dress or garb in which they may 
be proclaimed. All that E want to know is, that the public will, or a 
law of the larid, is expressed in plain and ünequivocal terms and can. 
mislead nobody’; and if so, I give nó countenánce to speculative nice- 
ties or novelties. ۲ : "EN ۳ A 
Of the “ decisions" of Judges Nelson and Strong I have taken. as 
much notice as is due to them; but, as to their opinions:they must be 
weighed by truth, and if in that respect they fail to satisfy the understand. I. 
ing, 1 am not able to assent to them. In examining this whole subject I m 
have only asserted old and familiar principles to every legal mind, and - 
vindicated them by reason and authority ; and L care not for the threat- à 
: ened consequences, here or elsewhere, now or hereafter. Without it, I PN 
would be unworthy not onli^the name of a man, but reckless of a solemn 
obligation to faithfully demean myself in office. And further, if T fàn- 


ed in this respect, and at such. a time as this, I might well be deemed  , e 

unfit for the service, and not entitled to the confidence.of a people who > : 

only wish to know the right and do it, and who, thank God, in this con- 2 

| troversy thus far at least, have-shown themselves incapable of being d 

]- forced into a wrong positi^n, either through insult, official flattery; sound f 

ý without sense, or intimidation. — oa ` pu 
. R4 nox Respectfully, yours, . 

2 O. C. PRATT. i 

Linn City, December 25th, 1851. ۱ i TON ۱ : 
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